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Proceedings 

of the Thirty-seventK Annual Session 

Texas Bar Association 

Wichita Falls, Texas 

July ii'4 5, 1918 



MORNING SESSION— JUtryp^^l918. 

The President called the convention to order. o** /-"- 

The PREsroENT : Members of the Texas Bar Associaiioji*:,. For 
the first time in its history the Texas Bar Association meets in; - 
what used to be put down in our old geographies — geographfesi* 
that old gentlemen like Mr. Smitji and myself and a few others 
remember — as the Great American Desert, the Staked Plains. 
Those days have passed. Into this magnificent country have 
come with the folks — ^because Where the folks are there also the 
lawyer goes — a magnificent bunch of lawyers. Those lawyers 
did not show the proper dispositdon to comie to the Bar Asso- 
ciation, so the Bar Association has come to them, and we expect 
during this session to bring them largely into the true fold. A 
gentleman by the name of Britain has assured us that if we 
came to Wichiija Falls we would find a welcome. I know this 
gentleman, Britain, and I can vouch for him, because he is my 
protege. He is bound to be a good lawyer and a high-class man, 
because he abided in the oflSce with me for several years. Mr. 
Britain will tell us whether or not we are welcome here. (Ap- 
plause.) 
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ADDRESS OP WELCOME. 

By Hon. A. H. Britain, Wichita Palls, Texas. 

Mr. President, Gentlemen op the Texas Bar Association, 
Mrs. Spoonts : You know the executive committee of the Texas 
Bar Association for the past several years has been carrying on 
a persistent flirtation with us relative to holding a meeting in 
this city. Heretofore, however, it has only turned out to be a 
light summer flirtation. We are glad on this occasion that the 
flirtation has borne fruit, and that you are here. 

There was a time, had you come^ to us, that we might have 
offered you some varieties of entertaipment that we will be de- 
nied on this occasion. There >jaiS-.a 'time, had you come to us, 
that undoubtedly your §ttetitiince would have been augmented 
by the presence of those* '\i4io, if for no other purpose, would 
have delighted i^/^jlipsiiig their feet upon the burnished rail, 
and have leant -b^vily upon the mahogany, and, perchance, 
might havo^qu^ffed some of the beverages that refresh. I am 
told by ^ottie of the gentlemen here that some of our loyal mem- 
bers- are not, here on that account. My friends, the fact that 
:w^.are denied the pleasure of their presence on this occasion 
Ms through no fault of ours. On April 15th of this year, where- 
as we had always been taught that we were in the north tem- 
perate zone, we awoke to the realization of the fact tjiat we were 
not in the north temperate zone, but we were in the ten mile 
zone. (Laughter.) Since then our personal liberties have been 
still further abridged. I want to say to you, however, that our 
prohibition brethren among the local bar — and I might add that 
all of us are now prohibitionists — have been reading, so much in 
the press about ** preparedness" that they took it that /'pre- 
paredness'' meant for the drouth, and you may approach any 
member of the local bar with impunity. (Laughter.) In fact, 
I felt on this occasion, with all the pledges going forward on 
liberty loans and on Red Cross and war savings stamps, that 
the local bar should meet and should decide what was the quota 
of each member, and that each member should thereupon go 
over the top. (Laughter.) Be that as it may, I want to say to 
you that the conditions which now confront us have had a won- 
derful effect upon our prohibition brethren — among which we 
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all are now — ^that whereas heretofore they have been talking 
against the fact of such a thing as local self-government and 
personal liberty, they have completely changed about, and every 
one of them now is very much in favor of personal liberty. 
(Laughter.) 

My friends, on this occasion we realize the fact that there 
Qome to the Texas Bar Association meeting all kinds and classes 
of lawyers. We are told that true hospitality consists in mak- 
ing one feelat ease and at home. We realize the fact that there 
come to us many great constitutional lawyers, many railroad and 
anti-railroad lawyers, many land lawyers, and from all the va- 
rious avenues of jurisprudence we will have representatives 
here. I want to say that whatever the class you belong to, you 
will be perfectly at ease among the members of the local bar. 
If you are a constitutional lawyer, you may approach any mem- 
ber of the local bar, with impunity, and you will not be em- 
barrassed, because we are all constitutional lawyers — ^that is, in 
accordance with the definition of Judge Carrigan of the local 
bar. Judge Carrigan says that a constitutional lawyer is one 
who, if turned loose in a law office, could not find the consti- 
tution in' three weeks, and we are all constitutional lawyers. 
(Laughter.) If you are a railroad lawyer, you will find those 
here who have been harpooned. (Laughter.) If you are an 
anti-railroad lawyer, you will find those who have been doing 
the harpooning. (Laughter.) A few years ago I remember 
they were holding a meeting at Fort Worth, when the lawyers 
nominated the members of the Court of Civil Appeals, and they 
were holding a convention down there, and in a burst of elo- 
quence one member of the bar away in the back end of the house 
exclaimed: ** Ain't we all lawyers?*' and some fellow over at 
one side said: ** Yes, but not to hurt." (Laughter.) So, if, 
perchance, there are lawyers who come here to this Texas Bar 
Association meeting, but who are not lawyers to hurt, you can 
talk to me and the other members of the arrangement and enter- 
tainment committee, and never be embarrassed. (Laughter.) 

You know it is a great pleasure to welcome to this convention 
all of the members of the Supreme Court, all of whom will be 
here this afternoon. I am glad they have caught up with their 
work and will be able to be present on this occasion. (Laughter 
and applause.) 
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My friends, it is a pleasure to me always to see lawyers. I 
know this is the only opportunity I will have to say anything 
to the lawyers here, because they are all very reticent, and I ex- 
pect to do the listening all the rest of the time you are- here. But 
it is a great pleasure to me to welcome to the Panhandle the Texas 
Bar Association, members of a profession that has stood fore- 
moerts from the beginning of the world in the things that are 
really for the best interests of the commonwealth. There is a 
bond of sympathy that we all recognize between the lawyers. 
Nearly all of them have passed through the starvation period, 
and a great mjany of us have not escaped from that period yet. 
It is a great pleasure to me to welcome you to this city on this 
occasion. It is a great pleasure to me to welcome your President, 
whom I have had the pleasure of being with in his ofl&ce for 
several years. It is a great pleasure to me to welcome your 
executive committee and the members from the various parts of 
Texas. You are weloomte to this city, and we want to make your 
stay as pleasant and just as profitable as it is possible to do. 
We have arranged a program, which will be announced from 
time to time, which we trust will be of some interest to you. If 
there is anything that we fail to do, call it to our attention, 
make a nDotion for a new trial, as lie case may be, and the 
motion will be immediately granted, and we will start again. 
] am glad that you are here. (Applause.) 

The President: I do not think anything could have been 
said to make the lawyers who will gather here from out of this 
county feel more at homfe in Wichita Falls than the speaker's 
characterization of the lawyers constituting the entertainment 
committee. His classification of lawyers reminds me of a story 
of old Major Buck Walton. They say a farmer drifted into his 
offi-ce one day, sat down and wiggled around on the chair for 
quite a while, and said, finally: *' Major, I was looking for a 
lawyer." The firm then was Walton, Green & Hill. The major 
sjaid: **You have come to the right place. If you are out of 
trouble, and want to stay out, you had better go in there and 
talk to Green. If you are in trouble, and want to get out, you 
bad better talk to me. And if you are out of trouble and want 
to get in, you had better go in and talk to Hill.'' (Laughter.) 
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There is somie rivalry between small cities like Dallas and San 
Antonio and Houston as to whether they or Fort Worth is the 
first city in the state. As to who shall hold second place among 
the cities of the state there has also been a keen rivalry between 
the thriving city that is now our host and the city on the banks 
of the Concho. Mr. Barwise being absent and not being able to 
reach here to respond to the address of welcome, Mr. W. A. 
Wright has asked that he be allowed to respond (laughter), to 
keep the balance of power. Mr. Wright is all right, except, as 
he told us at the last meeting of the Bar Association, when he 
gets to thinking about the war and our failure to get ready in 
time, he gets so damned mad he can't talk. (Laughter.) But 
as we are a little better prepared now, I am sure he will feel at 
ease and be able to talk. Mr. Wright will respond to the ad- 
dress of welcome. ( Applause. ) 



RESPONSE TO ADDRESS OF WELCOME. 
By Mr. W. A. Wright, San Angelo, Texas. 

Mr. President and Gentlemen of the Bar Association, and 
Mrs. Spoonts, You Are Included in the Bar Association : I 
think it unfair. I have been grafted on a moment's notice by 
the President and the executive committee to respond to the 
address of welcome, without a moment of preparation, and I 
feel that the Association is going to lose the very brilliant ad- 
dress that I might have made had I had proper time to pre- 
pare. (Laughter.) 

The Lord has been good to this Bar Association at this time, 
in the cool and balmy weather that He has sent to Wichita 
Falls. Time wias, before the executive committee chose the next 
place for the meeting of the Ba:^ Association — each member of 
which committee wants to be president of this Association, and 
thinks now is the time that he ought to be — -that when we got a 
meeting of the Association we had to go before the body of the 
Association and ask their vote for the privilege of entertainment. 
At such a time San Angelo sent me down to Austin and said : 
'*You go down to Austin and bring that Bar Association here 
for its next meeting," and I went. Austin was mighty hot then 
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— it was in July — and I concluded the way I could get them, 
and I told them of that city by the Concho, nineteen hundred 
feet above sea level, where they would sleep under four or five 
blankets every night, where the breezes were always cool, and I 
got the Association. But the next year, when it met, and I was 
chosen to welcome the Association, one of those very occasional 
drouths that sometimes happen in the west had spread its blight- 
ing influence over the fair city of San Angelo, and for three 
months before that time not a cloud even as big as a man's 
hand had obscured the sun from that fair little city. As I 
started in my address, the members there assembled — and there 
• were some two hundred of them — ^began telling me that my pro- 
bata did not correspond with my allegata. Great gobs of per- 
spiration were pouring in rivulets from the foreheads of the 
members there assembled, and they accused me of making the 
statement to them of the kind of blankets they would have to 
sleep under. I did not remember the statement, but they finally 
made me mad — I do get mad sometimes — and I told them that 
was not the usual climate of San Angelo, that it was sent as a 
special dispensation of providence, as it were, for a sort of an 
acclimatization of the hereafter of the lawyer. (Laughter.) 
After the banquet the only lawyer there — that was myself 
(laughter) — ^who knew whether it was hot or not, or who cared 
whether it was hot or not, was myself. (Laughter.) Things 
were different in those days. 

Mr. Britain, all of those kinds of lawyers that you spoke 
about are either here or are going to be here, to partake of the 
broad and generous hospitality of Wichita Falls. The constitu- 
tional lawyer we always have with us. The anti-railroad law- 
yer has taken the time from his arduous duties, without fear 
that while he is gone a railroad may damage somebody, and 
has hied himself to Wichita Palls. The railroad lawyer has 
persuaded his court to postpone his case for a few days — ^he 
already has a motion for a continuance prepared in his pocket — 
that he may attend this meeting. A man has absolutely had 
the temerity to leave his home without fear that some gentle- 
man may be unlawfully charged with crime while he is gone, 
and the other man get his fee. (Laughter.) Even the gentle- 
man who, for a proper consideration, say for a third to a half, 
is willing to show that some rich testator was as crazy as a 
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March hare in the making of a propounded will, will be with 
you, too. (Laughter.) In fact, the bar of Texas, of all kinds 
and of all characters, is glad to be here. "Why, even the gentle- 
man who is willing, solely at the instigation of his friends, to 
accept some office of dignity and honor — and, of -course, emolu- 
ment — and to sacrifice himself to the good of his country — ^he 
is here with us, too. All of us have heard of the glories of this 
fair little city, and most of us — I am not talking about myself 
now — ^whose large and lucrative practice keeps us confined to our 
office, have never had the pleasure of seeing the glories of 
Wichita Falls before. Personally, I have. I trayel on a free pass. 
(Laughter.) But I assure the gentlemen of the local bar that 
this Bar Association appreciates this city's generous and courr 
teous welcome, and that we will be glad, when we go home, that 
we have been here and enjoyed your hospitality. (Applause.) 

The President : I myself was at the San Angelo banquet the 
gentleman refers to, and there are others within the sound of 
my voice who were there, and I know that I speak for all of them 
when I say that we are glad that Mr. Wright has addressed us 
today. He m?ty have been one lawyer there who knew, but there 
was no evidence of it (laughter), and nobody else knew that he 
knew. (Laughter.) 

Gentlemen, I now declare the Texas Bar Association open for 
the regular order of business. Mr. Chairman of the Board of 
Directors, I believe the next business in order is the nomination 
and election of members. 

Mr. Estes : It is in the nature of a report from the Board of 
Directors. 

Mr. Estes : I move that the gentlemen named be elected to 
membership in the Association. (See proceedings of July 5.) 
The motion was seconded and unanimously adopted. 

Mr. Estes : In view of what Mr. Britain has said respecting 
the arrival this afternoon of the members of the Supreme Court, 
as well as the further fact that we understand that quite a num- 
ber of lawyers will arrive on the noon train from Dallas and 
other places, I think the Association would be glad to have the 
President's address and further exercises of the Association de- 
ferred until three o'clock this afternoon. I move we adjourn 
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until three o'clock this afternoon, except Mr. Connerly suggests 
that we hear the report of the Secretary and Treasurer. 

The PREsroENT : We will then hear the report of the Secre- 
tary and Treasurer, and then entertain the motion to adjourn. 
The report of the Secretary was read, as follows : 

REPORT OF SECRETARY. 

To the President, Board of Directors and Members of the Texas 
Bar Association. 

Gentlemen : The Secretary begs leave to submit the follow- 
ing report: 

^ At a mjeeting of the Board of Directors of the Association 
held in Dallas, on February 9, 1918, a resolution was adopted 
directing the Secretary to notify and request every member 
to pay his dues for the current year — without regard to whether 
or not he might be in arrears for previous years. 

In accordance with that resolution, on June 6, 1918, I mailed 
to every member of the Association a request for the payment of 
the current year's dues. The only moneys that have come into 
my hands, as Secretary, since my election to that office, follows : 

Total amount collected from members of the Associa- 
tion for dues for 1918, as shown by stubs of receipt 
books $532.50 

Total amount collected from members of the Association, 
for dues for previous years, as shown by stubs of re- 
ceipt books 17.50 



Total amount collected ~ $550.00 

Less amount paid for postage, as per receipts of post- 
master attached - 50.00 



Leaving a balance now in my hands of $500.00 

The proceedings of the Association for 1917 were Sprinted and 
distributed to the members by the Wilkinson Printing Company 
of Dallas, by direction and under supervision of President Chas. 
K. Lee. The Secretary desires to extend his thanks for his 
assistance in this matter. 

The 1917 proceedings show a total membership of 966, but 
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many members of the Association, at the call of their country, 
have joined the colors and others are serving the Government 
in various patriotic capacities. On this account the exact mem- 
bership at this time cannot be given. 

Respectfully submitted, 

F. T. CoNNERLY, Secretary. 
Approved: W. L. Estes, Chairman of the Board of Directors. 
$500.00 

Received of F. T. Connerly, Secretary of the Texas Bar Asso- 
ciation, the sum of five hundred dollars, being the amount col- 
lected by him since the adjournment of the last meeting of the 
Association. 

H. G. Evans, 
Treasurer Texas Bar Association. 

The President: I understand these collections you report 
are the collections for this year only ? 

Mr. CoNiTORLY: Yes, sir; except $17.50, which members who 
knew what they owed were generous enough to send in. I have 
included that in my report. 

The President : I will say for the information of the mem- 
bers of the Association, that inasmuch as there was some un- 
certainty about exactly how much past dues there were on the 
part of some members, it was determined to ask the members 
of the Association for the current year to pay only the current 
year's dues, and leave the question of back dues open for further 
adjustment. We are to be congratulated on having Mr. Fred 
T. Connerly, whom all of us know, as secretary of this Associa- 
tion. Whatever aspirations there may be on the part of mem- 
bers of the Association or members of the Board of Directors 
to be President, there was none on the part of Mr. Connerly to 
be Secretary of thisi Association. Some men are bom great, and 
some have greatness thrust upon them. This particular piece of 
greatness was thrust upon Mr. Connerly. He was elected quite 
unawares and in his absence, and after the convention had ad- 
journed he was advised thereof. He suggested mildly and 
gently — but there was something in his tone that indicated 
some degree of seriousness — that he did not think it was up 
to the incoming Secretary to get up the back work, and he 
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thought he ought to be relieved of it, and being a little afraid 
to push the discussion, I took upon myself the burden of getting 
out these Proceedings. I did not know the extent of the burden 
then, or maybe there would have been some discussion, in spite 
of the danger. I finally did get them out at a very late hour. 
You have heard the report of the Secretary. "What is the pleas- 
ure of the meeting? 

On motion of Mr. H. P. Lawther, seconded by Mr. Hiram 
Glass, the report was unanimously received and adopted. 

The report of the Treasurer was read, as follows : 

Wichita Falls, Texas, July 3, 1918. 
To the President and Board of Directors of the Tessas Bar Asso- 
dation. 

Gentlemen : As Treasurer of the Texas Bar Association, I 
have the honor to report to you as follows, to-wit: 
Eeceived of J. W. Kincaid, per Wright Morrow, at 

Houston, Texas, July 5, 1917, cash and checks $ 210.07 

Received of J. W. Kincaid, July 13, 1917, check 913.52 

Received of C. K. Lee, President of Association, checks 

for dues, list of names attached hereto 27.50 



$1,151.09 



Aanounts paid out by me as follows, to-wit : 
October 10, 1917, paid draft, J. A. Lord, of Houston, 

Texas .^.^ ^ $ 75.00 

November 17, 1917, paid Wilkinson Printing Co., Dal- 
las, Texas ......^ -. 16.50 

February 9, 1918, paid Cummings & Sons, Houston, 

Texas 5.50 



$ 97.00 



Balance on hand _ ..$1,054.09 

Respectfully submitted, 

H. G. Evans, 
Treasurer Texas Bar Association. 

Names of parties whose checks for dues were turned over to 
me by Hon. C. K. Lee, President of Association, viz. : 

Jack Beall, $7.50 ; Terrell & Terrell, $7.50 ; Edward M. Brow- 



Digitized by VjOOQiC 



Texas Bar Association 15 

der, $2.50; C. H. Umstead, $2.50; Ralph W. Malone, $2.50; J. 
E. Cockrell, $2.50; Joseph D. Sayera, $2.50. Total, $27.50. 

Mb. CoNiTORLY : The amount I have on hand will be contained 
in the Treasurer's report next year. 

The President: "What you report as balance and what the 
Treasurer reports as balance make the total balance that the 
Assocition has? 

Mr. Connerly: Yes. 

On motion duly seconded the Treasurer's report was unani- 
mously received and adopted. 

The motion of Mr. Estes to adjourn until three o'clock p. m. 
was then seconded and unanimously adopted. 



AFTERNOON SESSION— JULY 3, 1918. 

The session was called to order by the President. 

Mr. Estes, chairman of the Board of Directors, offered the 
following names for election as members of the Association, and 
moved that they be elected, which motion was seconded and 
unanimously adopted. (See proceedings of July 5.) 



PRESIDENT'S ANNUAL ADDRESS. 

Article 7 of our Constitution provides: 

''The President shall open each meeting of the Association 
with an address, in which he shall communicate the noteworthy 
changes in statutory and constitutional law, and especially such 
changes as affect the development and progress of the law and 
the administration of justice." 

On the 6th day of April, A. D. 1917, Champ Clark, as 
Speaker of the House of Representatives, Thos. R. Marshall, as 
Vice President of the United States, and Woodrow Wilson, as 
President of the United States, signed a brief resolution there- 
tofore passed practically unanimously by the House of Repre- 
sentatives and by the Senate of the United States, a resolution 
filling about a third of a printed page, and reading as follows : 

** Whereas the Imperial German Government has committed 
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repeated acts of war against the Government and the people of 
the United States of America: 

** Therefore be it 

** Resolved by the Senate and House of Representatives of the 
United States of America in Congress assembled, That the state 
of war between the United States and the Imperial German 
Government which has thus been thrust upon the United States 
is hereby formally declared ; and that the President be, and he 
is hereby, authorized and directed to employ the entire naval 
and military forces of the United States and the resources of 
the Government to carry on war against the Imperial German 
Government ; and to bring the conflict to a successful termina- 
tion, all of the resources of the country are hereby pledged by 
the Congress of the United States." 

This brief but far-reaching resolution forecast and has brought 
about, and will continue to bring not only more vital changes in 
our every day life, general and special, than we a few months 
ago conceived as possible, but has led to more rapid changes in 
the Statutory Law, of such volume and covering such a variety 
of subjects, that they not only have already been the subject of 
page after page of discussion in the law journals, but promise 
to be a fruitful source of discussion for many years to come and 
to blaze out theories and ideas in Government to meet the rapidly 
evolving new conditions that the war and its development have 
brought about and will continue to bring about. 

It is out of the question, therefore, in the brief time that I 
will be justified in holding your attention, to attempt to re- 
view in any detail all of this mass of new legislation. State and 
Federal, and all that will be attempted is a brief reference to 
phases thereof. 

On June 15, 1917, following closely after the declaration of 
war, the Congress of the United States passed an act generally 
referred to as the Espionage Bill, by which was defined a num- 
ber of offenses, the prevention or the adequate punishment of 
which was made necessary by the state of war, to- wit : such mat- 
ters as unlawfully and improperly obtaining information re- 
specting the national defense, taking copies of documents, photo- 
graph, etc. ; aiding others in doing so ; transmitting such infor- 
mation to parties not entitled thereto, etc., or communicating 
information to the enemy ; or making false reports or false state- 
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ments with intent to interfere with the operations of the military 
or naval forces, etc. ; conspiracy to violate any provision of the 
act ; harboring or concealing persons who do violate the act, etc. 

This act is only a type of much that has been passed and that 
will be passed to give the Federal officers warrant to properly 
punish those who interfere or seek to interfere with the suc- 
cessful prosecution of the war. 

It is interesting to consider in this connection the fact, which 
I understand to be a fact, that the United States District At- 
torneys and the Attorney General, the marshals and other court 
offijcers, found themselves at the beginning of the war seriously 
handicapped by the fact that provision had not been made in the 
statutory law to cover acts on the part of individuals or combina- 
tions of individuals manifestly designed to cripple and hamper 
the government in the organization of its military forces and the 
proper prosecution of the war. 

That such offenses had not been theretofore defined by stat- 
utes — ^that the advent of war should have found our govern- 
mental legal department without the necessary statutory machin- 
ery to enable them to properly aid the execution in its efforts to 
put the country upon a war footing, is the strongest kind of 
evidence of the peaceful character of our people and our for- 
tunate national history, and of the fact that up to the time the 
Huns reached out after universal empire, we, on this side of 
the Atlantic, were left so secure in our position under the Mon- 
roe Doctrine, that we had no occasion to consider and pro- 
vide against action on the part of citizens or others calculated 
to interfere with national defense. 

Surely we have full reason to hate the Huns who have made 
this kind of legislation necessary. 

Another interesting suggestion in this connection: 

Have we gone too far in our general governmental theory 
that men cannot be punished for violations of law, unless the 
specific crime or the specific offense is specifically defined and 
set forth by a definite statutory enactment. 

Many years ago — 25 or more — in the city of Galveston, some 
three or four drunken toughs, crazed with whisky to the point 
of utter recklessness and disregard of all sense of decency, broke 
into a hearse in a passing funeral on one of the public streets 
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of the city, and before they could be stopped, had dragged the 
cofiSn from the hearse and the corpse from the coflSn. 

Under our established theory that crimes must be defined 
specifically and exactly before prosecution will lie, the officers 
of the law in Galveston found themselves in the very ^inpleasant 
predicament that there was no definition of an -offense under 
the Penal Code carrying with it a punishment at all adequate. 

In connection with the impeachment of Governor Ferguson, it 
has been very strongly urged in certain quarters that particular 
charges could not be sustained as grounds of impeachment be- 
cause such conduct, however bad, had not been expressly con- 
demned by the Penal Code or other statutory enactment. 

And involved in this war, the greatest of all history, our Gov- 
ernment with all its power finds its hands tied as against those 
who would interfere by word or act with the national defense, 
because disloyal acts of a particular character had not been 
forecast and provided against by express legislation. 

The situation is suggestive and if other matters do not crowd 
too fast upon us and conservative thinkers have the oppor- 
tunity to give the subject proper consideration, we may work 
out some intelligent and safe limitation of the general propo- 
sition that offenses must be defined expressly before they can be 
punished, confining the rule under proper and reasonable safe- 
guards, to acts not necessarily wrongful or a breach of good 
morals in themselves, but that become so because the interest 
of the particular community or state forbids their doing, as dis- 
tinguished from those acts that by their very nature and char- 
acter are wrong or immoral, manifestly against the interest of 
the people and the Government or its protection and defense. 

Another example of this hurry-up legislation to enable the 
prosecuting of disloyal acts or utterances, is the act of our 
State Legislature prescribing a penalty for the use of any dis- 
loyal language, or any disloyal conduct, by any person of, or 
toward the United States of America, during the war with 
Germany. 

This act also illustrates the difficulties nuet with in the ap- 
plication of the rule that offenses to be punishable must be ex- 
pressly defined by the statute. 

In an evident effort to make the language of the statute broad 
enough, the legislature has passed a statute that will bring, and 
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unquestionably has brought many of our most loyal citizens 
within the statutory definition of felons. . 

Section 3 of the act declares it a felony, punishable by im- 
prisonment of not less than two years nor more than twenty- 
five years, in th6 penitentiary, to */ publicly or privately muti- 
late any flag, standard, color or ensign of the United States, or 
any of its officers, or of any imitation of either of them." To 
tear up a circular with the flag of the United States stamped on 
it, is, under the terms of that act, a felony. 

Section 4 of the act provides : 

**Any person who, during the existence of the war between 
the United States and any other nation, or nations, shall know- 
ingly, within this State, display or have in his possession for 
any purpose whatsoever any flag, standard, color or ensign, or 
coat of arms of any nation with which the United States is at 
war, or any imitation thereof, or that of any State, subdivision, 
city or mimicipality of any such nation, shall be deemed guilty 
of a felony, and shall be punished by confinenue^t in the State 
penitentiary for any period of time not less than two years, nor 
more than twenty-five years." 

Under this act, every citizen who does not want to come within 
its provisions, should take up all dictionaries, encyclopedias, 
geographies, reference books, or books of any other kind that 
may have printed therein any flag, standard, color, or ensign or 
coat of arms of Germany, A'ustria or any other country with 
which the United States may make war. 

This broad language was evidently prompted by the necessity 
of reaching the disloyal, and the diflSculty of using more limited 
language without leaving a loop hole for the guilty to escape. 

But the necessity for framing acts of this character leads to 
a situation only a little less dangerous to the public weal than 
the prosecution of men for offenses that are not expressly de- 
fined — ^that is, acts of this character that must be» couched in 
language this broad — of necessity bring about a condition where 
it must be left to the prosecuting officers to say that this par- 
ticular violation of the act, although coming expressly within its 
terms, should not be punished, or this particular violator should 
be immune from prosecution, while the next offender against the 
letter of the statute ought to be prosecuted and convicted. 

The Special Session of the Legislature passing this act last 
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discussed, was certainly a very remarkable session. In the brief 
space of thirty days it passed 95 separate acts of general char- 
acter, 12 resolutions and 32 local or special laws. Its published 
acts, with no appropriation bill to swell the volume, runs w^ell 
along toward the size of a regular session of ninety days. 

And the legislation was on a number of very important sub- 
jects, of vital interest. 

Ten separate acts in the nature of war measures — to aid in the 
prosecution of the war, or to meet conditions arising from it — 
were passed. Some eight or nine drastic and stringent liquor 
laws were passed, some of them destined to be short-lived if 
statutory prohibition is sustained; but all of them manifesting 
the determination of the law-makers, either to put the liquor 
traflSc entirely out of the State, or else, if it can remain in any 
shape, to safeguard it just as far as their intelligence could 
provide a safeguard against its evils. 

Along the same line, and bearing the joint complexion of war 
measures, and anti-vice bills, were passed several acts to limit' 
and check, curb and prevent the dangers of the social evil. 

It is hardly rash to say that this particular Legislature passed 
more laws with the purpose of bettering social conditions than 
were ever passed in the same period of tinxe in the State be- 
fore; unless it be, when the Penal Code was enacted; and the 
time taken for the enactment of the Penal Code, did not, of 
course, represent even an approximation of the time taken for 
its preparation. 

The measures passed by this special session were very largely, 
we take it, gotten up on short notice^ — emergency measures. And 
their enforcement may suffer in consequence. But considering 
the circumstances under which they were enacted, their pur- 
poses seem to be well defined, and considering the great evils 
that they seek to curb, it is to be hoped that they will prove 
thoroughly effective. 

In an entirely different field, but in some sense war meas- 
ures, and reflecting the awakened intelligence and energy of our 
people, and our appreciation that we cannot afford to move along 
in these war times in our accustomed slow etnd leisurely tread, 
are some seven or eight bills on classification, reclamation and 
drainage looking to the impoimding and preservation of water 
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for irrigation and like purposes, or to prevent the pollution of 
streams and water-ways. 

These enactments fill up a large part of the acts of the special 
session, possibly one-third. Many of the acts seem to overlap. 
It is to be hoped that the legislation is carefully considered and 
well and intelligently designed to accomplish its purpose. But 
whether it is or is not, it indicates that our people are awakened 
to the fact that we live in a dry country, and that water well 
husb,anded and abundant is a matter of first importance to our 
developnient, and that the impounding thereof in sufiicient quan- 
tities to make the wilderness blossom like a rose, is only a matter 
of preparedness, and to keep the water that we need to make 
our crops sure, is to guard against the results of drouth. 

The special session stamped indelibly on the law books of the 
State full evidence of its patriotism. 

By Chapter 17, page 29, of the Acts of Special Session, it 
provided for the teaching of patriotism in the public schools in 
this State, and fixed severe penalties on every official or em- 
ploye of the schools who failed to perform his duty under the 
act. 

To avoid any possible mistake about their intention. Chapter 
38, page 67, covers identically the same subject in identically the 
same language, except in the second act the word ''public'' is 
left out before the word ''school" in Section 1, and the word 
" school'' in the second act before the word "trustee" is left 
out. 

As the caption of the act expressly provides that it should 
only apply to public schools, and as all of the provisions of the 
act clearly indicate that it is only intended to apply to such 
schools, and as the Legislature would hardly be considered by 
the courts to have undertaken to regulate the curriculum of pri- 
vate schools, we conclude that the passage of the second act was 
not to correct a supposed insufficiency of the first, but to give 
emphasis by the Legislature to its feeling on the subject. 

The emergency clause contains all sufficient reasons for the 
immediate going into effect as follows : 

"The fact that this nation is now at war with a foreign foe, 
and that the strength of a government of the people, by the peo- 
ple, and for the people must necessarily come of. its citizenship, 
creates an emergency and an imperative public necessity that the 
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constitutional rule requiring bills to be read on three several 
days be suspended and that this act shall be in force from and 
after its passage, and it is so enacted." 

Although recognizing the imperative public necessity for the 
beginning of this character of instruction in the schools at once, 
it is gratifying to know that the response of the citizenship of 
this country to the calls of this Government in the time of war 
demonstrates that patriotism has found lodgment in the minds 
and hearts of the people, even though the teaching thereoi^ has 
only at this late date found its way to the public schools. If it 
had not, I am afraid the instruction, in spite of the emergency 
clause, would have come too late. 

Still the act is an eminently proper one. 

The American people are unquestionably lacking in respect 
for the Government, governmental functions, and the manifesta- 
tions of Government. 

A few years ago a Canadian cab driver led a party of us 
through the Assembly Hall in the Parliament House at Toronto, 
Canada — the Parliament House being much the same character 
of building as our Texas capitol, about the same size, but kept 
up and kept in shape very much better than our State capitol. 
As we entered the Assembly Hall of the Parliament House, this 
cab driver instinctively lifted his hat and remained uncovered 
during the whole time he was in the Assembly Hall, although 
outside of our little party just passing through, there was not a 
human being in the hall. 

This character of respect the American youth has never 
learned. It has never been inculcated. 

In Fort Worth a few weeks' ago in gun practice at Camp 
Bowie a great gun exploded, killing nine or ten men. 

The following day a company of soldiers preceded down Main 
Street of Fort Worth in a solemn funeral march, two or three 
hearses carrying bodies of these young men who had died for 
their country. 

Two gentlemen turning into the street felt an instinctive im- 
pulse to lift their hats and stood uncovered as the funeral 
procession passed. 

One of the gentlemen touched two young Americans standing 
close by and quietly suggested that they uncover, and they 
turned upon him a look clearly betokening evidence of their 
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resentment at his impertinence. They kept their hats on, as 
practically all of the crowd did up and down the streets, gazing 
at the passing funeral cortege with the same indifference and idle 
curiosity that they would have bestowed upon a circus parade 
or a procession advertising a minstrel show. 

There is no possible question that it is time that reverence for 
government and government officials and government institu- 
tions was being inculcated into American youths and into our 
American people. We need it. 

Chapter 31, page 55, of the Acts of Special Session on the 
transportation of intoxicating liquor within the State is an in- 
teresting piece of legislation. 

It is intereerting in the stringent character of its terms and 
provisions, especially in that it makes it unlawful for any per- 
son to keep or have for personal use or otherwise 6t to permit 
another **to have, keep, or use intoxicating liquors in any restau- 
rant, store, ofiBbce building, diib, place where soft drinks are 
sold, fruit stand, news stand, room, or place where 'bowling 
alleys, billiards or pool tables are maintained, livery stables, 
automobile garage, court house, public building, park, road, 
street, alley, or any other public place within any territory or 
subdivision of this State in which the sale of intoxicating liquor 
has been prohibited under the Constitution and laws of this 
State. Provided, however, that nothing contained in this sec- 
tion shall prevent one in his home from having intoxicating 
liquors when such having is in no way a shift, scheme or device 
to evade the provisions of this act; but the word *home,' as 
used herein, shall not be coni^rued to be one's club, place of 
common resort, or room of a transcient guest in a hotel or 
boarding house.'' 

Under the provisions of this act our deepest sympathy goes 
out to the dear old transient fellow who has labored for so many 
years under the impression that a little vial of the liquor that is 
red is an essential part of the packing of every gentleman's 
valise or suitcase. 

Some other classes of citizens besides the transients may, when 
they read the provisions of this act, have a very decided im- 
pression and feeling that their cherished personal liberty in the 
matter of things to drink, and the receivi^g and keeping thereof, 
has been very much limited. 
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But this act is interesting from, another standpoint. It is in- 
teresting as a study in captions and the framing thereof, under 
our Constitution. 

If the caption of this act is not a little longer than the act 
itself, it certainly is only a very little shorter. 

By rough count, we find approximately 102 lines of printed 
matter in the caption and 107 lines in the act itself, and we 
think that the words in the ca,ption run a little more to the line 
than they do in the act. So we think possibly the caption has 
more words in it than the act. 

This reminds us of the story going the rounds — it may have 
a foundation in fact, or it may not — as to a conversation be- 
tween Judge Etheridge, of Dallas, and the editor of the West 
Eeporter System. Judge Etheridge visited the plant and met 
the editor in chief, and he asked Judge Etheridge what he 
thought of his revised and approved system of digesting, to 
which Judge Etheridge is said to have replied: *'Well, I think 
this about it : I used to read the syllabus of a case to find out 
what was in the opinion ; I now read the opinion to find out what 
is in the syllabus." 

However, in view of the ruling of the Attorney General as to 
the necessity of women registering under the Woman 's Suffrage 
Act, the safety first rule would seem to be the one to apply in 
all cases of caption, and that the caption should be enubraced in 
the act and the act in the caption. 

By Chapter 52, Title 15, of the Penal Code, as amended by 
the addition of Article 1055 thereto, on the subject of encourag- 
ing or contributing to the delinquency of a minor, and a heavy 
punishment is fixed by the act against any person who shall in 
any manner encourage or contribute to the delinquency of any 
minor under the age of seventeen years. The act declares that 
by delinquency is meant **the using of tobacco in any form, the 
drinking of intoxicating liquor, the taking of such minor into 
a house or place where prostitutes or lewd women are permitted 
to resort or reside, or knowingly permitting such minor to re- 
main in any house or at any such place, the forming of the 
habit of using any harmful or injurious drug, or any act which 
tends to debase or injure the morals, health or welfare of such 
minor.'' 

It is quite interesting to note that the lawmakers put in the 
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same category, the using of tobacco in any form, the drinking 
of intoxicating liquors, or the visiting of houses of ill fame. 

Tobacco users of all ages, classes and conditions, withotit ref- 
erence to previous conditions of servitude, will take notice ; chew- 
ers and smokers of the weed take counsel with yourselves : Are 
you in any manner causing, encouraging and contributing to a 
minor under the age of seventeen years acquiring the smoke 
habit or the chew habit ; if so, you are just as deep-dyed a vil- 
lain as the man who gives the young man under seventeen a 
drink or takes him to an immoral house. 

Chapter 15, of the Acts of the Special Session of the State 
Legislature, page 26, provides that the State shall pay for inter- 
preters in the courts at the rate of $3.50 per day, and that in 
civil cases where an interpreter is to be used, a fee of $3.00 per 
ease shall be taxed as costs. 

There is serious doubt, we think, of the propriety of making 
the State pay in civil cases for special services of this character, 
made necessary because the parties have witnesses who do not 
speak English. 

As the cases over the State where interpreters might be used 
do not arise often, this act may not add greatly to the expense 
of litigation, to the State, but in that section of the State where 
there is a large population who have come out of the land of 
God and liberty, the use of an interpreter may be quite frequent, 
and this provision may be very necessary to save the expense to 
the parties, and especially lawyers, interested in the character 
of cases that are prosecuted on contingent fees. 

Chapter 41, page 70, of the A<5ts of the Special Session, pro- 
vides for the increase of the salaries of county superintendents 
of public instruction. The emergency clause reciting **that in- 
creased cost of living has rendered the present salary of the 
county superintendents in Texas entirely insufficient to their 
needs, and that the meagemess of said salaries is inflicting a 
hardship upon such county superintendents and their families, 
creates an emergency and an imperative public necessity that 
the constitutional rule requiring bills to be read on three sev- 
eral days be suspended, and that this act shall be in force from 
and after its passage, and it is so enacted.'' Considering that 
the salaries of county superintendents as theretofore fixed were 
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less than those fiied by this act, no one will challenge the state- 
ments made in this emergency clause. 

Salaries, by the act, are fixed on a sliding scale from $1000.00 
per year to $2100.00 per year. In every county that has a 
scholastic population of 2000 or less than 3000 the salary is put 
at $1200.00; where it is 3000 or not over 4000 it is fixed at 
$1400.00, and thereafter $100.00 a year is added for every addi- 
tional 1000 students ; and in counties with over 10,000 scholastic 
population the county superintendent in charge of public in- 
struction, outside of large cities, shall receive the magnificent 
sum of $2100.00. Almost as much as a first class bookkeeper, 
traveling salesman, mechanic, carpenter, brickmason, conductor, 
engineer and majiy firemen and brakemen make. 

While this comparison is not meant to question the propriety 
of the earnings of the other classes given, it is intended to em- 
phasize the proposition that the class of men that ought to be 
secured and had for county superintendents are entitled to more 
comipensation, and that the small salaries are likely to prevent 
and do prevent the county from getting the best men and men 
that might otherwise be available for these important positions. 

I know one very efficient county superintendent in one of our 
largest counties, who has recently withdrawn from the race for 
re-election because he has been offered, by a book concern, a 
salary of $1500.00 more than his compensation under the present 
law would be, and over twice as much as it was under the old 
law. 

On page 132 of the acts is found an act designed to better the 
conditions of working women in factories, laundries and like 
places. Its manifest purpose will meet with the approval of all 
right thinking people. 

It is very general and indefinite in the definition of the duties 
of the employer and those acting for him, and again i^uggests the 
difficulty of codifying all criminal offenses, and suggests a possi- 
bility that the beneficent purposes of the act may fall short of 
accomplishment, because of the difficulty of setting forth in gen- 
eral statutes, exactly what shall be done under particular con- 
ditions. 

And this act, and like acts — and many of them are found in 
the statute books — together with the mass of local legislation 
that occupies the time of each Legislature — fixing and changing 
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temua of court, creating independent school districts, extending 
or limiting the powers of the county courts, etc. — ^brings home 
strongly to our minds the question as to whether we do not charge 
the Legislature with too much detail, and force them to occupy 
their time with matters that might be better and more satisfac- 
torily handled by well-organized commissions. 

As illustrative of this suggestion. Chapter 63, an act covering 
about six pages, undertakes to define and fix standard grades for 
fruits and vegetables, fixing five grades for Bermuda onions, 
two for cabbage, two for string beans, four or five for pears, 
three for Irish potatoes, and containing a list that either oc- 
cupied a large part of the attention of the Legislature, or else 
the bill was passed without proper consideration and simply 
reflects the views of a few interested parties, who managed to 
get the bill hurried through. 

But the law passes, and it is the law governing the subject 
until the Legislature meets again, and not only until it meets 
again, but until some one sufficiently interested and has sufficient 
influence to mjanage to railroad a similar bill through the Legis- 
lature, making changes in its provisions. 

Similarly, by page 72, this very much crowded special ses- 
sion does some more enacting on the interesting subject of doves, 
and the killing thereof. It may be, however, subjects like this 
dove legislation are important factors in the proper control and 
direction of the Legislature. I have heard it said that the oppo- 
sition of a certain representative, who had the deciding vote. on 
a very important measure, a few years ago, affecting some of 
the most important State institutions, a mieasure then most 
actively under discussion in the State, was induced to withdraw 
his opposition and vote for the bill in consideration of the lead- 
ing proponent of the bill agreeing to see to it that a certain 
game law that the legislator was interested in, was assured of 
passage. 

On page 45 of the acts, and again on page 196, are found bills 
giving power to the Railroad Commission, with the consent of 
certain local authorities, to authorize or require the relocation of 
railroad tracks, under particular conditions. 

While one of these bills was pending, there was serious talk 
about the corridors of the capitol, as to whether the provisions 
of these acts were not dangerous to individual rights, in that 
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they might authorize removal and relocation of tracks serving 
and giving value to particular property, and industries where 
the change of location would result in the destruction of the 
value of property, and this under conditions that would take the 
property out of the constitutional protection that no man 's prop- 
erty should be taken or applied to public uses without full com- 
pensation. It might occur to the unwise also that the bills might 
work some hardship on the railroads, but of course this is a mat- 
ter of no consequence. 

On page 32 of the acts, is an act providing for the issuance 
of licenses to non-resident lawyers, without examination, under 
certain conditions; it being made a condition precedent to such 
admission, however, that the State from which the applicant 
comes, will admit lawyers to practice in its courts under sub- 
stantially the same conditions. 

Exactly why the State Legislature should concern itself in 
passing upon the qualifications of a man to practice law in this 
State, with whether a Texas lawyer would, under like condi- 
tions, be permitted to practice law in the foreign State, is not 
altogether clear. 

The material question would seem to be what were the proper 
safeguards to the practice of the profession in this State, and 
that this solution was not aided by a consideration of whether 
other States were liberal or illiberal in admitting our lawyers 
to practice there. 

It was said that old Peter the Great, when in England, learn- 
ing to build ships, expressed more surprise at the number of 
lawyers he found about the inns and court, than at anything 
else he saw. **Wh5%'' said he, **I have only two lawyers in my 
whole kingdom, and I'm going to hang one of them when I go 
back.'' And there are some narrow souls in this great State 
of ours who think there are too many lawyers, and some law- 
yers who think there are too many of a certain class. 

But lest I get on dangerous ground, I will rest this subject 
here, and refer further discussion to the chairman of the Board 
of Directors, Mr. Estes, who makes his abiding place in Tex- 
arkana. 

Chapter 29 is an act fixing something like a reasonable com- 
pensation, under our advanced development, for county com- 
missioners, and exploding, as it properly should be exploded. 
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the old theory that public oflScers should work for the government 
for a minimum of compensation or no pay at all. 

The Legislature, in preceding years, had undertaken to help 
this situation, but had done so in an unauthorized way, with a 
result that looked quite serious to many very capable and good 
men who had drawn salaries from the counties under the former 
acts, believing that they were entitled to do so, and who were 
in danger of being made to refund, when they were not in 
financial condition to do so. The purpose of this act was there- 
fore not only to fix a reasonable compensation for very important 
public positions, and for very important public services, but to 
provide relief for these public officials who had been misled 
into the misuse of public funds. 

Chapter 59 seems to have been designed to supply an hiatus 
in the interchangeable jury law (a law which does not seem to 
have met with universal approval) in that it permits the par- 
ties to agree that the sheriff may summon talesmen. 

The act is one that practicing lawyers should take notice of, 
as it may be of considerable value to them in some particular 
cases. 

Chapter 80 covers the startling enactment that the teaching 
in our public schools shall be in English — startling because most 
of the people of the State will certainly be surprised to know 
that in any part of the State, instruction in the public schools 
was conducted in any other language. 

This bill calls our attention to the fact that we have, uncon- 
scious of danger, although it was all around us, permitted a prac- 
tice to grow up, tending to undermine instead of build up, our 
institutions. 

Chapter 82 undertakes to provide regulations for junk deal- 
ers. This act, at the present time, is hardly of interest to law- 
yers ; but after the close of the war, with the changed conditions, 
and the revolutionary ideas that it may bring, it at least may ap- 
peal more strongly to lawyers, as they may find their accumu- 
lation of law books and supposed legal lore is largely junk. 

Chapter 83 makes an addition to the proceedings in forcible 
entry and detainer cases, that certainly has long been needed. 
It provides, in substance, for a method of obtaining possession 
of the property in controversy, very similar to that provided by 
the writ of sequestration in the district courts. 



Digitized by VjOOQiC 



30 Proceedings of the 

Chapter 88 is designed to prevent the abandonnrent of the 
operation of part of their roads by railroads. And in line with 
two other acts above referred to, seems to contemplate that the 
question of abandonment by the railroad of any part of its 
tracks should be left to the Railroad Commission. 

Chapter 90 is an act providing for second primaries, and 
designed to prevent the nomination of minority candidates. Be- 
ing an election measure, and an election now coming on, the act 
has probably received more attention than any passed by the 
special session, except the woman suffrage act and the whiskey 
and liquor regulation laws. 

An act of vital interest' to all lawyers in active practice, and 
to all litigants, is Chapter 81, providing a Commission of Ap- 
peals of six judges, with a tenure of office of practically two 
years — the commission itself being only created for a short 
period. 

Briefly, the act puts the judges to be appointed on the same 
basis as to compensation and qualifications as judges of the 
Supreme Court; and the Legislature manifestly contemplated, 
and it is devoutedly hoped that the Governor will see to it, 
that just as far as is practicable, for so short a term of office, 
the positions shall be filled by men of the character that we have 
had on the Supreme Bench. 

The act in substance, provides for two classes of cases to be 
considered by the commdssion. 

One, of cases referred to the commission by consent, in which 
their decision shall be final as to the cause, but shall not be 
published in the official reports. It seems the Supreme Court is 
not expected to make any order or take any action in such cases, 
except entering of such orders as may be necessary to give ef- 
fect to the decision of this commission. 

The second class of cases, are cases that the Supreme Court 
itself, and for its relief, considers should be referred to the com- 
mission. The decision reached by the commission in this class 
of cases, the law provides, shall be approved by the Supreme 
Court, and when so approved shall be published as the opinions 
of that court, as in other cases. 

I have said that this Commission of Appeals is a matter m 
which the lawyers of the State are unquestionably very deeply 
interested; but I think the statement that more than one- 
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half of the bar are applicants for positions on the commission, is 
a mistake. 

On the 2l8t of March, 1918, the State-wide Prohibition bill 
was approved, and thus, the goal of all good prohibitionists, sub- 
ject to the action of the courts on the constitutionality of the 
act, was attained. 

Generally, the provisions of this act and its far-reaching char- 
acter, are familiar to all. 

Its constitutionality appears to have already been called into 
question by application for a writ of habeas corpus to the Court 
of Criminal Appeals; and discussion before this body, at this 
time, of that question, would be out of place, even though the 
weather conditions did not absolutely forbid the entering into 
a debate calculated to develop heat on the part of the partici- 
pants and the hearers, even though the bill does cut off some 
sources of heat acceleration. 

Looking over the enactments of our State Legislature, with the 
view to the preparation of this paper, I have discovered that 
much unique (uniky), to use the expression of an old friend of 
mine, and much interesting matter hidden away in the emergency 
clauses to some of the acts. 

For illustration, the emergency clause of this State-wide Pro- 
hibition act contains the following: 

* * * '*and the fact that the confederated intelligence of 
mankind has come to realize that the sale and use of intoxicating 
liquors is a profligate waste of the material resources of the 
country and a universal impairment of its nvan-power, together 
with the fact that experience has unquestionably developed the 
truth that the liquor traffic knows no master or law and is be- 
yond the pale of all adequate regulation, create an emergency 
and an imperative public necessity, compelling the suspension 
of the constitutional rule requiring bills to be read on three 
several days and that this act take immediate effect, and such 
rule is hereby suspended and it is hereby declared that this 
act shall take effect immediately upon its passage.'' 

We can hardly resist a deep sigh of pity for those noble ''antis 
on principle,'' who, by this declaration in the emergency clause, 
are excluded or expelled from the ** confederated intelligence of 
mankind." 

It seems also almost unbelievable, that with this sweeping and 
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unqualified denunciation of John Barleycorn as a basis for the 
action that the act should not have been put immediately into 
effect — ^that. the emergency clause should have failed to pass, and 
that the act should have gone into effect ninety days after the 
adjournment of the session. 

And the Legislature not only passed the State-wide Prohibi- 
tion law, but withift about six days after it convened, it adopted 
the amendment to the Constitution of the United States, forbid- 
ding the manufacture, sale, or distribution of liquor within, the 
importation thereof into, or the exportation thereof from, the 
United States and all territories subject to the jurisdiction there- 
of, for beverage purposes. 

By this action, Texas becomes one of the earlier States to 
ratify this amendment; and this prompt action by the Legisla- 
ture thereon, together with the Ten Mile Zone Law and the 
Statutory Prohibition Act, show that the will of the people now 
is unqualifiedly for the extermination of liquor traffic — the ac- 
tion by the Legislature being only the reflection of such will. 

I have referred above to the acts passed by the State Legisla- 
ture at the Special Session, in aid of the prosecution of the 
war, or growing out of war conditions. 

The first of these acts provides for the investment of surplus 
funds of the State in short-time Ujiited States certificates of- 
fered for sale by the Government. 

The next provides for the procuring and selling of seed to 
farmers too poor and unable to procure it. The emergency 
clause declares the war and the Government's needs as a rea- 
son for the passage of this act. 

The act will probably go unchallenged as to its constitutional- 
ity, though in peace times the power of the Legislature to so use 
public funds, or authorize the counties so to do, for such pur- 
poses, or the propriety of this character of legislation, might 
have been seriously questioned. 

Other acts provide for the Council of Defense ; that certain in- 
surance companies may write marine risks; for the extension of 
teachers' certificates made necessary by teachers being called to 
war service ; forbidding foreigners to vote in the primaries, an 
act that it is rather surprising should have been regarded as 
necessary, as we would hardly have supposed that foreigners 
would have the right to vote in the primaries. 
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There was also an act which shows awakening consciousness 
to the fact that we must practice a virtue heretofore almost un- 
known to us— ^thrift, economy; an act looking to the preserva- 
tion and care of cans and bottles and to prevent their destruc- 
tion. 

WOMAN SUFFRAGE. 

The piece of legislation enacted by the Special Session, how- 
ever, that probably took us most by surprise and has aroused 
most interest, second only to the enactment of the liquor laws, 
even if it be second to that, is the act giving women the right to 
vote in the primaries. 

It may be, according to the story in Genesis, that woman is 
responsible for man's fall, but, be the story true or not, de- 
velopments of the last few years have indicated most positively 
that she has made up her mind to be sponsor for his redemp- 
tion. 

As she had made things bad, she was going to make things 
good. 

We have not reached the millennium politically and govern- 
mentally, and the women concluded some time ago that the men 
did not properly appreciate how far we were away from the 
goal, and that something had to be done. 

They thereupon made up their minds that they should exer- 
cise the right of suffrage. 

She may be referred 1;o as the weaker sex, but I will have 
ample support, I am sure, in the observation that when woman, 
singly or collectively, makes up her mind that she wants a par- 
ticular thing, before many moons roll round, she is found in 
possession thereof. 

We have not caught quite our second breath since the suffrage 
act was passed, but while we are catching it, we are coming very 
rapidly to realize not only that women have been given the 
right to vote, but that they are going to vote, and that they 
are to be reckoned with. 

And that they are to be a factor, a large factor, for good or 
for evil, there is no question. 

Further, that they are going to be a factor for good, and most 
positive and potent good, there is small reason to doubt. 
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You may not like woman snflfrage — but you had just as well 
reconcile yourself — ^it is here to stay. 

There has been pending (I do not think it has been acted on) 
before Congress a bill of decided interest to lawyers entitled 
**To amend the practice and procedure in Federal Courts, and 
for other purposes," providing as follows: 

"That hereafter in ouy cause pending in any United States 
court, triable by jury, in which the jury has been impaneled to 
try the issue of facts, it shall be reversible error for the judge 
presiding in said court to express his personal opinion as to the 
credibility of witnesses or the weight of testimony involved in 
said issue : Provided, that nothing herein contained shall pre- 
vent the court directing a verdict when the same may be re- 
quired or permitted as a matter of law. 

*'Sec. 2. That the judge of the court on the issue of law in- 
volved in said cause shall be required to deliver his charge to 
the jury after the introduction of testimony and before the ar- 
gument of counsel on either side, and where requested by either 
party said charge shall be reduced to writing: Provided, how- 
ever, that in United States courts sitting in States in which the 
law permits the trial judge to deliver his charge after argu- 
ment of counsel, such procedure and practice may be followed 
by the trial judges in United States courts sittii^g in such States. " 

The New Eepublic, published in New York City, Vol. XIV, 
No. 178, page 248, under date of March 30, 1918, says of this 
bill: 

*'When the world is engaged in a death struggle it is possible 
to bring about the passage of a law which in less distracting 
times would be condemned by enlightened opinion. A bill (H. 
R. 9354) has been introduced in the National House of Repre- 
sentatives to deprive the Federal judges of the power to express 
any opinion on the evidence in cases tried before them. This 
power the Federal judges have always had, as have the English 
judges and the judges of many of the State courts. In some 
few States, however, chiefly in the South and West, the power 
has been taken from them. In these States a trial is regarded 
as a contest between opposing lawyers, and the judge is a mere 
umpire whose duty it is to see that the rules of the game are 
followed and the best fighter wins. The more the authority of 
the judge is reduced, the more the power of the contesting law- 
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yers is magnified. The result of such a statute as that proposed 
is to enable that party to win the case who employs the more 
able or perhaps the more unscrupulous lawyer. 

**And yet this bill has been unanimously recommended for 
passage by the judiciary committee of the House. The recom- 
mendation is based upon a single case tried in Missouri ten years 
ago, in which a judge charged the jury that in his opinion the 
witnessed for the defendant were not telling the truth, but added 
that it was the jury's business rather than his own to deter- 
mine whether the witnesses were telling the truth. The jury 
convicted the defendants and the judges of the circuit court of 
appeals were unanimously of the opinion that a verdict of ac- 
quittal would have been a travesty on justice. Under the pres* 
ent law the conviction stood. If the bill advocated by law were 
law, the just verdict would have had to be set aside. Could the 
committee have selected a case which would furnish a more con- 
clusive argument against the bill recommended by them? Un- 
der the present law there is no real danger that the judge will 
invade the province of the jury. The judge is required to make 
it perfectly clear to the jurors that the decision rests with them 
and not with him. A jury is quick to see and resent any at- 
tempt at coercion by the judge. But the jurors are entitled to 
assistance from the only other impartial person in the court 
room. Chosen at random and unused to the atmosphere of the 
court room, they require, in a case where the facts are at all 
complicated, some expert assistance. The question is whether 
that assistance is to be rendered by the judge or by the lawyers 
hired by the parties. The proposed bill forces a wrong solu- 
tion.'' 

This view, althougji the expression of a layman, is perhaps as 
strong 3 statement of one side of the question as to the pro- 
priety of a trial judge commenting on the weight of the evi- 
dence as can be put. 

The Congressional Committee reporting on the bill states the 
adverse view as follows : 

**This section will prevent trial judges in United States courts 
from invading the province of the jury by expressing personal 
opinions as to the weight of the testimony or the credibility of 
witnesses. 

*'In 'summing up' the trial judge frequently so intermingles 
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bis personal opinion as to the weight and effect of the evidence 
offered and the credibility of the witnesses with his declarations 
of law that the jury and sometimes even counsel in the case are 
unable to distinguish between the declarations of law and the 
personal opinions of the trial judge as to the merits of the 
controversy. 

**This abuse in some jurisdictions has become so flagrant as 
to practically destroy the integrity of trial by jury. It not in- 
frequently happens that the trial judge goes to the extent of de- 
nouncing, in the presence of the jury, witnesses who may appear 
in the case and of expressing his opinion that their testimony 
is false and that the witnesses are guilty of intentional false 
swearing. 

'* As an example of this, see Smith vs. The United States (157 
Fed., pp. 721-732). In this case the trial judge denounced as a 
liar the only witness whose testimony, if believed, would have 
made a conviction impossible. The court of appeals in comment- 
ing upon this, said : 

** 'In the course of his remarks to the jury the learned trial 
judge referred to the evidence of one witness who had alone de- 
nied categorically and emphatically many facts concerning the 
treatment of the negroes on the Smith farms which had been 
affirmed in one way or another by at least 40 witnesses. He 
told the jury that they knew what they thought, and also what 
he thought about that evidence, and unhesitatingly said he did 
not believe it. In that immediate connection he again advised 
the jury that it was their province, arid not his, to determine the 
credibility of witnesses and the value of their testimony. Not- 
withstanding his remarks the jury, in our opinion, were left 
free to give such credence to the evidence in question as in their 
judgment it merited. 

* * ' Comments concerning the value of evidence are not assign- 
able for error when the jury are left at full liberty to determine 
the issues of fact for themselves. Freese vs. Kemplay (55 C. C. 
A., 258; 118 Fed., 428); Sebeck vs. Platdeutsche Volksfest 
Verein (59 C. C. A., 531 ; 124 Fed., 11), and cases cited.' 

**If the trial judge shall say anywhere during his * summing 
up' that the jury is at liberty to believe the evidence as given 
by the witnesses, the injured party is without remedy. If, as 
the court has said, that the expression of the opinion by the trial 
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judge does not influence the jury in arriving at its verdict, it 
certainly serves no purpose at all. Therefore the record should 
not be encumbered by the expression of his personal opinion. 
On the other hand, if it does so influence the jury, and all law- 
yers know that it does, it is a clear invasion of the province 
of the jury, and therefore a flagrant usurpation of the preroga- 
tive of the jury to weigh the evidence, and should be corrected.*' 

Eeferring to the article in the New Republic, and the state- 
ment therein that in some of the States, however, chiefly in the 
South and West, the power has been taken away from the courts 
to charge on the weight of the evidence, it is set down in Cyc. 
that the rule in the majority of the States, as a result of the 
constitutional or statutory enactment, is against the permitting 
of the court to comment on the weight of the evidence. Alabama, 
Arkansas, California, Colorado, Florida, Georgia, Illinois, Indi- 
ana, Iowa, Kansas, Kentucky, Louisiana, Maine, Maryland, Mas- 
sachusetts, Missouri, Mississippi, Montana, Nebraska, Nevada, 
North Carolina, North Dakota, Oklahoma, Oregon, South Caro- 
lina, Tennessee, Texas, Virginia, Washington and West Virginia 
are cited as against it, from which it appears that the rule is 
overwhelming a,gainst the courts commenting on the weight of 
the testimony. 

The wisdom or unwisdom of the rule under discussion, like that 
of most other rules that relate to practice, depends very largely 
upon two things : 

(a) The construction or application of the rule. 

(b) The judge who administers it. 

If the rule permitting the court to comment on the weight of 
the evidence be construed to warrant the court in effect to him- 
self make an argument in the case, it is manifestly dangerous. 

If the rule forbidding the court to comment on the weight of 
the testimony on the other hand is construed to mean that the 
court is shorn of all authority and power to advise the jury as 
to well settled rules of law that should be considered in deter- 
mining the facts and issues, as some judges seem to think was 
the purpose of the rule, the result, of course, is to turn the jury 
loose, and leave them like the jury in a justice's court, prac- 
tically the judges of the law as well as of the facts. One south 
Texas district judge through a series of years took this view of 
the meaning of the statute, and he had one standard form of 
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charge in negligence cases which covered about one-half page and 
consisted of a brief definition of negligence and a brief defini- 
tion of contributory negligence, and a brief statement to the jury- 
that if they found the defendant guilty of negligence and the 
plaintiff was not guilty of contributory negligence as thus de- 
fined, to find for plaintiff; but if the defendant was not guilty 
of negligence or the plaintiff was of contributory negligence 
then to find for the defendant. When the charge came before 
the Court of Appeals, it was promptly condemned as too gen- 
eral, and yet it must be admitted that many expressions and 
the rulings in the earlier cases gave strong warrant for this trial 
court's view. 

The trend of our recent decisions is towards the clear estab- 
lishment and full application of the rule that it is not only the 
right of the trial judg;e but his duty to very fully and specifically 
apply the law to the facts of the very case. 

As to the judge who may apply the rule, manifestly the vest- 
ing of the power to comment on the weight of the testimony in 
the ideal judge would hardly be dangerous. 

But, on the other hand, the ideal judge is not always on the 
bench. Indeed, the altogether ideal judge is rarely and per- 
haps never found. Human nature has by no means reached per- 
fection. 

And again, if the ideal judge be on the bench, there is no 
need of the intervention of a jury at all. 

Logically considered, it would seem that the calling for a jury 
by parties is a clear indication that they want the facts passed on 
by a. jury and not by the court, and that it follows, as a matter 
of course, that they want the jury to pass on the facts uninflu- 
enced by the comment of the court. 

But the arguments pro and con on this question would easily 
fill a good sized volume. 

It is suflSjcient for the purposes of this paper to call attention 
of the bar to this pending measure — we understand it is still 
under consideration by Congress — and if individual members of 
the bar feel interested in the matter, they can urge their views 
on their representatives in Congress. 

Among the earliest acts of Congress, after declaration of war, 
was the law providing for the raising of an army by draft. The 
constitutionality of this act was raised in a case in Georgia, and 
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its constitutionality upheld by the Honorable Emory Speer, in 
a terse, strong opinion. 

I cannot resist a quotation from that opinion, that it may go 
into the Year Book of this Association, with the hope that what 
this distinguished judge said may pass under the eye of some 
who might otherwise not notice it. He said : 

** There remains to be considered the contention that Congress 
cannot employ the National Army to be created by virtue of this 
legislation in foreign lands or beyond seas. If this is true, then 
indefed is our country impotent. Then must its people indeed 

I suffer in their own homes, in their cities, and on their farms all 

the horrors of invasive war. Its military leaders must ignore the 
settled principles of their* science, that the best defensive is the 
most vigorous offensive. The keen swords of its sons, instead of 
flashing over the guard of the enemy and piercing his vitals, 
must be held immovable, as if on an anvil, to be shattered by 
the reiterated blows of his hammer. Deprived of our aid in the 
field, successive defeats will visit and crush our Allies. Their 
lands conquered, their navies taken, we must then in turn, soli- 
tary and alone, meet on our own soil the impact of victorious and 
barbarous .legions whose laws do not forbid their service abroad, 
but which inspire their fierce and veteran armies to deeds of con- 
quest in every clime. 

**Was this contention maintainable, the misguided men who 
for their personal ease advance it might all too late discover 

j their fatal error. They would discover it in the flaming home- 

i steads, in the devastated flelds, in murdered brethren, in out- 

I raged wives and daughters, in their lands, their factories, their 

merchandise, their stock, their all, coolly appropriated by the 

I conqueror as his own; their institutions destroyed; homeless, 

landless and beggars to spend whatever interval of degraded life 

! remains to them, in abject slavery to the conqueror.'' 

In the same law journal, from which I get this extract from 

j Judge Speer 's opinion, is set forth, in a speech by the Honorable 

Charles E. Hughes, before the American Bar Association, an 

I extract from Lincoln 's opinion on the samie question. This ex- 

tract is such a fine example of Lincoln 's clear, terse English and 
is so applicable to our present situation, that I quote it also ; 

'*In this case, those who desire the rebellion to succeed, and 
others who seek reward in a different way, are very active in 
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accommodating us with this class of arguments. They tell us 
the law is unconstitutional. It is the first instance, I believe, 
in whieh the power of Congress to do a thing has ever been 
questioned in a case when the power is given by the Constitu- 
tion in express terms. Whether a power can be implied when it 
is not expressed has often been the subject of controversy ; but 
this is the first case in which the degree of effrontery has been 
ventured upon of denying a power which is plainly and distinctly 
written down in the Constitution. The Constitution declares 
that *the Congress shall have power to raise and support armies; 
but no appropriation of money to that use shall be for a longer 
term than two years.' The whole scope of the conscription act 
is * to raise and support armies. ' There is nothing else in it. Do 
you admit that the power is given to raise and support armies, 
and yet insist that by this act Congress has not exercised the 
power in a constitutional mode, has not done the thing in the 
right way? Who is to judge of this? The Constitution gives 
Congress the power, but it does not prescribe the mode, or ex- 
pressly declare who shall prescribe it. In such case Congress 
must prescribe the mode or relinquish the power. There is no 
alternative. The power is given fully, com,pletely, uncondition- 
ally. It is not a power to raise armies if State authorities con- 
sent ; nor if the men to compose the armies are entirely willing ; 
but it is a power to raise and support armies given to Congress 
by the Constitution without an *if.' The principle of the draft, 
which simply is involuntary or enforced service, is not new. It 
has been practiced in all ages of the world. It was well known 
to the framers of our Constitution as one of the modes of raising 
armies, at the time they placed in that instrument the provision 
that *the Congress shall have plower to raise and support 
armies.' * * * Wherein is the peculiar hardship now?'* 

This paper has already been too long drawn out and I shall 
not tax your patience with any extended review of the Federal 
enactments during the past year. A supplement to the United 
States Statutes covering congressional action during the last 
twelve months, is very interesting reading. It carries on its 
face evidence that with all that had gone before, even Congress 
was still a bit slow to appreciate what a stupendous task we had 
undertaken in the embarkation on the war. But the acts also 
show that Congress very readily has awakened to the full realiza- 
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tion of the situation, and further, to the realization that the suc- 
cessful conduct of the war calls for faith in the executive and 
the concentration of. power in the President and his assistants 
and the placing at his disposal of all the resources of the nation, 
in a way and to an extent never thought of before. 

Such a degree of power has been vested in the President until 
the statement has been made in respectable law magazines, in 
substance, that the President of the United States is today- 
vested with larger discretion than any ruler of modern times. 

This full discretion has been vested by the almost unanimous 
consent of Congress, and practically without challenge or de- 
mur on the part of the people. 

Extraordinary power has been placed with the administration 
up to this time without raising the slightest suggestion of fear 
on the part of the people. Unparalleled power has been given to 
the President, but the people are not afraid. 

While we go on with the ordinary vocations of life, and on 
the surface there is little to indicate that our people are now 
the mainstay of one side of this great conflict, every day has 
made it more and more manifest that the American people have 
absolute and abiding faith in their leaders ; that party divisions 
are discredited and are being lost sight of for the time being; 
and that a united people, with capacity and resources second to 
none the world has ever known, face the future with the deter- 
mination to win the great fight, to be satisfied with no other re- 
sult, and with full confidence that however dark the intervening 
days that are in store for us may be, and how much sacrifice we 
may have to make, that by God's grace, and because it is His 
will, the right shall triumph ; that autocracy and the rule of one 
people over another shall be driven from the earth; and that 
all men and all women shall indeed be free. 

Mr. Estes: While the spell of the patriotic sentiments ex- 
pressed by the President is upon us, I want to say that we have 
with us today a young man, who had just begun the practice of 
law, as I understand it, in this State, and who went into the 
service of the country, and belongs to an aviation corps near 
here. I believe I can say that there is no body of our citizens 
more loyal than the lawyers are, and there is no lawyer who 
goes out into battle who is more encouraged than by his breth- 
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ren at the bar. I want to nominate for honorary membership 
in this Association Mr. Jeremiah Clark, a young soldier here, 
and I move that his election be made unanimjous, and by a rising 
vote. (Applause.) 

Mr. H. G. Hart : I know the young man to whom Mr. Estes 
refers, and as to whose ability as a flier I wish to make the pre- 
diction that he •will succeed in flying higher and more to the 
Ijurpoee, by reason of his training as a lawyer, than he otherwise 
could have 'done. I think the Bar Association is honoring itself 
in admitting him as a member. (Applause.) 

The motion was unanimously adopted by a rising vote. 

The President: A few months ago the ideal of the highest 
of all callings was that of the defense of the rights and liberties 
of the people before the courts. But even in the conception of 
lawyers that ideal has given place to another, and today the 
soldier who serves his country is to us the highest type of citizen- 
ship. Those who go into the aviation corps, to say the least of 
it, stand second to none. I believe I voice the feeling of this 
meeting when I ask Mr. Clark to say a few words to us. (Ap- 
plause.) 

Mr. Jeremiah ^lark: Gentlemen, I appreciate your action 
in making me an honorary member of the Texas Bar Association. 
I enjoyed the President's paper very much. At the outbreak of 
the war I regretted to have my attention distracted from the 
study of law, and also from the practice, although I had just 
begun. I had been with my father, and had become deeply in- 
terested in the work. But at the beginning of the war I felt that 
I was needed more on the front than I was needed in front of the 
bar, and I went in the aviation corps, and I shall try to the 
best of my ability to uphold the honor of the lawyers in the 
work on the front. I thank you very much for the compliment. 
(Applause.) 

The President : We all earnestly hope that this war will be 
so short lived that our new honorary member will have no chance 
to be an Ace, but I have an abiding faith that if the war does 
continue for such length of time he will honor us by himself be- 
ing in that great category. (Applause.) 

The next order of business on the program is an address by 
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Judge Hiram Glass, on the ** History and Purposes of the Amer- 
ican Bar Association. ' ' ( Applause. ) 

Mb. Glass : Mr. President and Gentlemen of the Texas Bar 
Association : This paper is submitted with the hope that it will 
stimulate an interest in the American Bar Association, and cause 
a goodly number of Texas lawyers, who have not heretofore affil- 
iated with the National body, to become members, and I, as Vice- 
President for Texas, would be glad to have the names of as many 
of the Texas members as feel disposed to do so hand in their 
names, and I will take great pleasure in having them endorsed 
and recommended by the local council and elected to member- 
ship in the Association. 

HISTORY AND PURPOSES OF THE AMERICAN BAR ASSOCIATION 
By Hibam Glass. 

It is believed that any assembly of representative lawyers will nat- 
urally be interested in anything* that pertains directly to their 
National organization, the American Bar Association. 

That interest is quickened and given added importance because of 
the i>atriotic and unselfish service that the Association has given to 
the Government in the prosecution of the war with Germany. 

As between the principles of divine right with the subordination of 
individual liberty, and the organization of the Government for the 
preservation of that liberty, the American Bar Association is un- 
mistakably and irrevocably committed to the preservation of liberty 
upon the basis of popular authority. 

In the last meeting of the American Bar Association, held at Sara- 
toga Springs, New York, September, 1917, the Executive Committee, 
through the Hon. Elihu Root, submitted a report defining the attitude 
of the Association toward the titanic conflict of which this Nation had, 
then but lately, by a declaration of war, made itself a party. 

The resolutions which were unanimously adopted are as follows : 

"The American Bar Association declares its absolute and unquali- 
fied loyalty to the Government of the United States. We are con- 
vinced that the future freedom and security of our country depends 
upon the defeat of German military power in the present war. 

"We urge the most vigorous possible prosecution of the war with 
all the strength of men and materials and money which the country 
can supply. 

"We stand for the speedy dispatch of the American Army, however 
raised, to the battle front in Europe, where the armed enemies of 
our country can be found and fought and where our own territory 
can be best defended. 



Digitized by VjOOQiC 



44 Proceedings of the 

"We condemn all attempts in Congress and out of it to hinder and 
embarrass the Government of the United States in carrying on the 
war with vigor and effectiveness. 

"Under what cover of pacificism or technicality such attempts are 
made, we deem them to be in spirit pro-German and in effect giving 
aid and comfort to the enemy. 

"We declare the foregoing to be overwhelmingly the sentiment of 
the American Bar." 

Since the adoption of these resolutions, the officers and members 
of that Association have tendered and devoted their best energies 
without pay to the service of our Government, and these young, vigor- 
ous wearers of the khaki who are risking their lives, at the sacrifice 
of their comfort, ease and property in order that the institutions 
which we cherish and the justice which we love may be handed down 
to our children. 

The American Bar Association is not an old organization. Indeed, 
comparatively speaking, it is a very young one, and in this day of 
co-operation it seems strange that the lawyers of America were so 
slow in launching what has proven to be one of the most pleasant 
and helpful associations among the learned professions. The Amer- 
ican Bar Association was organized and held its first meeting at 
Saratoiga Springs, New York, on the 21st day of August, 1878, ten 
years after the organization of the Galveston, Texas, Bar Association, 
in 1868 ; and after the organization of the Association of the Bar of 
the City of New York, in 1870, and the Bar Association of St. Louis, 
in 1874. The Texas Bar Association was organized in 1882. 

The American Social Science Association, which had been founded 
in 1865, held a meeting at Saratoga Springs, New York, in 1877, at 
which time Hon. Simeon E. Baldwin of Connecticut read a paper on 
"Graduate Courses in Law Schools," which was more or less warmly 
discussed by the lawyers present, including David Dudley Field, Chan- 
cellor Wm. G. Hammond, General Alexander R. Lawton and others. 
The discussion led to a resolution offered by Carle ton Hunt of New 
Orleans, as follows : 

"Eesolved, That the influence of schools of law in promoting legal 
education in the United States has proved most beneficial; and the 
Association of Social Science commends the care, future encourage- 
ment, and future development of the schools to the members of the 
legal profession and to the friends of learning in general." 

The trend of thought put in motion by the proceedings before the 
Association of the Social Science led to a casual conversation between 
Mr. Baldwin and Mr. Toche of New Orleans, in which it was suggested 
that it would be a good thing for the legal profession to create a 
special organization to deal with the subject of jurisprudence in a 
broader way, in the shape of a National Bar Association. 
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Mr. Baldwin, who was a member of the Connecticut State Bar Asso- 
ciation, brought the matter before that organization in January, 1878, 
and on his motion it was voted to create a committee of three to be 
appointed to consider the propriety of organizing an association of 
American lawyers. The President of the Connecticut Bar Associa- 
tion appointed on that committee Eichard D. Hubbard, then Governor 
of the State, Simeon E. Baldwin and William Hammersley, and this 
committee, on April 28th, 1878, sent to many of the well known rep- 
resentative lawyers of the country a circular, reading as follows : 

"It is proposed to have an informal meeting at Saratoga, New 
York, on Wednesday morning, August 21st, 1878, to consider the feas- 
ibility and expediency of establishing an American Bar Association. 
The suggestion came from one of the State Bar Associations in Jan- 
uary last, and the undersigned have been favorably impressed by it. 
A body of delegates, representing the profession in all parts of the 
country, which should meet annually, for a comparison of views and 
friendly intercourse, might be not only a pleasant thing for those 
taking part in it, but of great service in helping to assimilate the 
laws of thfe different States in extending the benefit of true reform, 
and in publishing the - failure of unsuccessful experiments in legis- 
lation. 

"This circular will be sent to a few members of the Bar in each 
State, whom, it is thought, such a project might interest. 

"If possible, we hope you will be present at the day named at 
Saratoga; but, in any event, please communicate your views on the 
subject of the proposed organization to Simeon E. Baldwin, New 
Haven, Conn., who will report to the meeting the substance of the 
responses received." 

In response to the request contained in the foregoing circular, 
many letters of approval were received from the leading lawyers of 
the United States, including Chas. Devens, Attorney General of the 
United States ; Wm. M. Evarts, Secretary of State ; Charles O'Connor 
of New York, A. R. Lawton of Georgia, J. Randolph Tucker of Vir- 
ginia, E. J. Phelps of Vermont, David Davis, United States Senator 
from Illinois, John W. Daniel of Virginia, Benjamin Harrison Brew- 
ster of Philadelphia, and many other equally eminent jurists. From 
one of the letters of approval addressed to the committee, I make the 
following quotation : 

"The suggestion contained in the circular of invitation is that in 
addition to the pleasure airising from the friendly intercourse of the 
members growing out of such an Association, it might be of service in 
assimilating the laws of the different States and extending the bene- 
fit of true reform. 

"I very heartily concur in the views suggested. I cannot doubt 
that anything which will bring the leading lawyers of the different 
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States into more frequent communication and more intimate relations 
will tend to a better understanding of our various systems of laws. 

"Our professional employment is necessarily exacting and the ma- 
jority even of our leaders have little time or inclination to examine 
the peculiarities of the laws of other States, except as the necessities 
of their practice require it. 

"A very striking* illustration of the want of familiarity of the law- 
yers of one Stat6 with the laws of neighboring States is found in 
those States where the common law forms of practice still prevail, 
in reference to the effect of code reform. Thus we see one of the 
nestors of the profession, one who has graced the Supreme bench of 
this State, and been chief law officer of the Federal Government, in 
an exhaustive and polished magazine article, declaiming aguinst all 
code reforms, and attributing the prostitution of the writ of injunc- 
tion in the railway war in New York to the vice of code reform. 
When in truth, as his own argument showed, the absence of which 
he complained grew solely out of the defective State judiciary act 
giving jurisdiction to all the Supreme judges in any part of the ^tate 
to issue the writ in a case pending in any other part,' as well as in 
his own district. 

"The whole article was based (on) the fallacy that this provision 
emanated from the code of procedure, with which it did not have the 
slightest connection. This review by this great lawyer related to the 
laws of an adjoining State. 

"More intimate communication between the lawyers of the different 
States would prevent such misapprehensions." 

Accordingly, on the 21st of August, 1878, about one hundred mem- 
bers of the bar from different sections of the United States met in 
the Town Hall in the rooms of the Supreme Court in Saratoga^ and 
proceeded to organize by electing John H. B. Latrobe of Baltimore, 
Maryland, as temporary chairman, and Francis Eawle of Philadelphia, 
and Isaac G. Thompson of Troy, as temporary secretaries. 

A committee on permanent organization and credentials reported 
the name of Benjamin H. Bristow of Kentucky as permanent chair- 
man. The meeting then proceeded to organize a National American 
Bar Association, and elected as the first president Hon. James O. 
Broadhead of St. Loui^ Missouri, who, on taking the chair, said: 
The purpose of the Association was a noble one, and he believed that 
it should seek to avoid becoming an agitator of the law, and rather 
aim to codify and harmonize than to revolutionize or reform the law. 
The Association should watch the progress of events as they occur, 
and be ready to act on all matters of importance when the need 
arrives. The Association should not be ephemeral, but address itself 
honestly and earnestly to the great objects properly within its scope. 
Such an organization is new here, but it is not new in other countries. 
The Order of Advocates is an organization that has stood for cen- 
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turies in France, and has done much to promote the science of juris- 
prudence. So this Association, if faithful, may perform a similar 
work if all address themselves earnestly to the great work before it. 

The Executive Committee was appointed and requested to devise 
and report at the next annual meeting measures for establishinig close 
relations between the American Bar Association and the Bar Associa- 
tions of the several States. 

By-laws for the government of the Association were adopted on 
February 12th, 1879, by the Executive Committee, and the organi- 
zation of this great and useful Association was completed. 

The purpose of the Association as shown in the first article of its 
Constitution is: 

"Its object shall be to advance the science of jurisprudence, promote 
the administration of justice and uniformity of legislation through- 
out the Union, uphold the honor of the profession of the law and en- 
courage cordial intercourse among the members of the American Bar." 

The necessity of the objects indicated in the foregoing article of 
the Constitution of the Association are aptly illustrated in a quota- 
tion from George Sharwood: 

"There is certainly, without any exception, no profession in which 
so many temptations beset the path to swerve from the line of 
strict integrity, in which so many delicate and difficult questions of 
duty are continually arising. There are pitfalls and mantraps at 
every step and the mere youth, at the very outset of his career, needs 
often the prudence and self-denial as well as the moral courage which 
belong commonly to riper years. High moral principle is the only 
safe guide, the only torch to light his way amidst the darkness and 
obstruction." 

Also the f olowing from Edward G. Byan : 

"Craft is the vice, not the spirit, of the profession. Trick is pro- 
fessional prostitution. Falsehood is professional apostasy. The 
strength of a lawyer is in thorough knowledge of legal truth, in thor- 
ough devotion to legal right. Truth and integrity can do more in the 
profession than the subtlest and wiliest devices. The power of integ- 
rity is the rule; the power of fraud is the exception. Emulation and 
zeal lead lawyers astray; but the general law of the profession is 
duty, not success. In it, as elsewhere in human life, the judgment of 
success is but the verdict of little minds. Professional duty, faith- 
fully and well performed, is the lawyer's glory. This is equally true 
of the bench and of the bar." 

Abraham Lincoln said : 

"Discourage litigation. Persuade your neighbors to compromise 
whenever you can. Point out to them how the nominal winner is 
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often a real loser — in fees, expense and waste of time. As a peace- 
maker, the lawyer has a superior opportunity of being* a good man. 
Never stir up litigation. A worse man can scarcely be found than 
one who does this. Who can be more nearly a fiend than he who 
habitually overhauls the register of deeds in search of defects in 
titles, whereupon to stir up strife and put money in his pocket? A 
moral tone ought to be enforced in the profession which would drive 
such men out of it." 

In 1908 the American Bar Association adopted canons of profes- 
sional ethics, and among other things recommended the following oath 
for a^dmission to the bar : 

"I DO SOLEMNLY SWEAH: 

"I will support the Constitution of the United States and the Con- 
stitution of the State of ; 



"I will maintain the respect due to Courts of Justice and judicial 
officers ; 

■ "I will not counsel or maintain any suit or proceeding which shall 
appear to me to be unjust, nor any defense except such as I believe 
to be honestly debatable under the law of the land; 

"I will employ for the purpose of maintaining the causes confided 
to me such means only as are consistent with truth and honor, and 
will never seek to mislead the judge or jury by any artifice or false 
statement of fact or law ; 

. "1 will maintain the confidence and preserve inviolate the secrets 
of my client, and will accept no compensation in connection with his 
business except from him or with his knowledge and approval ; 

"I will abstain from all offensive personality, and advance no fact 
prejudicial to the honor or reputation of a party or witness, unless 
required by the justice of the cause with which I am charged ; 

"I will never reject from any consideration personal to myself the 
cause of the defenseless or oppressed, or delay any man's cause for 
lucre or malice. SO HELP ME GOD." 

From the foregoing it is easily seen that the American Bar Asso- 
ciation subscribes to lofty ideals. But it does not deal in ideals only. 
It is an intensely practical and hard working association of the best 
legal talent in the United States. It deals with live practical que«^- 
tions affecting not only the legal profession but every other profes- 
sion and business of the country. 

Much Qf the useful labor of the Association is performed by and 
through affiliated bodies, among which is the National Conference of 
Commissioners on Uniform State Laws, about which you will hear 
more from that able and polished lawyer from New Orleans, my 
friend, Mr. Hart. 

Then there is the American Institute of Criminal Law and Crimi- 
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nology; the Special Conference of Eepresentatives of Bar Associations, 
composed of three delegates from each State Bar Association and two 
delegates from each local Bar Association; the Comparative Law 
Bureau ; the Section of Legal Education ; the Judicial Section, and 
the Section of Patent Trade Mark and Copyright Law. 

These affiliated bodies are attended by able lawyers, members of 
the Association, and they devote themselves laboriously to the accom- 
plishment of the purposes for which each section is created, and their 
work is of great value to the country generally. 

The meetings of the American Bar Association are held annually, 
generally about the last of Auigust or the first of September in dif- 
ferent cities in the United States, located so as to serve the conven- 
ience of the majority of the members. 

Any reputable lawyer who has been admitted to the bar for a 
period of three years is eligible to membership in the Association, 
and it is earnestly desired that every such lawyer at once become a 
member of the National organization and assist in making it one of 
the most powerful and useful of the entire country. 

No initiation fee is required, but each member pays annual dues 
of six dollars, which entitles him to one copy of the Annual Report 
of the Association, consisting generally of about one thousand pages 
and containing the proceedings of the Association for that year, to- 
gether with the addresses made and papers read before the Associa- 
tion. 

This report is easily worth the amount that each member pays 
as annual dues. 

In addition to the Annual Eeport, each member of the Association 
receives the American Bar Association Journal, issued quarterly, and 
containing much valuable information concerning the legislation and 
judicial decisions of foreign countries as well as of our own Nation, 
The subscription price of this Journal to individuals not members of 
the Association is $3.00 per year. Members of the Association, of 
course, receive the Journal free of charge. 

I have had members of the Texas bar say to me that they would 
be glad to become a member of the American Bar Association if they 
were able to attend its meetings. Attendance on the meetings of the 
Association is not at all necessary to membership, but each member 
can, by reading the Annual Reports of the Association and the Amer- 
ican Bar Association Journal, receive all of the benefits of the vsnork 
of the Association and its affiliated bodies, even though he should 
never attend an annual meeting. 

The American Bar Association is not intended, nor is it desired, to 
take the place or supersede the State Bar Associations. On the con- 
trary, it recognizes the usefulness of the State Associations and en- 
courages their maintenance and work. There is ample room for State 
Bar Associations, and I have never known a member of a State Asso- 
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ciation to be less loyal thereto on account of his membership in the 
National Association. 

Membership in the American Bar Association is granted upon the 
recommendation of the Local Council of each State, and no dues are 
required until the person recommended is notified of his election. 
All that is required is that you hand in your name with the statement 
that you have been admitted to the bar for a period of three years, and 
any member of the Local Council will be glad to take the necessary 
steps to have you elected as a member. 

The greater the membership from any one State, the greater, of 
course, is the influence of that State in the National Association. The 
influence of Texas would be immeasurably increased if every mem- 
ber of the Texas Bar Association would become a member of the 
American Bar Association, and each member thus connected with the 
National Association would become a direct beneflciary of all of the 
work and activities of the National body. 

I have not spoken of the social features of the American Bar As- 
sociation, for as busy lawyers we have but little time or thought for 
such affairs. Yet it is a fact that no class or profession are so 
capable of thoroughly enjoying the companionship and society of their 
brothers in the profession. 

Whilst there are rivalries between opposing lawyers, they are on a 
high plane and do not result in jealousies or envious feelin^gs. I 
believe this can be more truthfully said of lawyers than of any 
other profession. 

Borrowing the language of an eminent lawyer, I may say : 

"We may justly console ourselves with the reflection that we belong 
to a profession which above all others shapes and fashions the insti- 
tutions in which we live, and which, in the language of a great states- 
man, *is as ancient as the magistracy, as noble as virtue, as necessary 
as justice' — a profession, I venture to add, which is generous and fra- 
ternal above all others, and in which living merit is appreciated in 
its day, according to its deserts, and by none so quickly and so un- 
grudgingly as by those who are professional contemporaries and com- 
petitors in the same field. We have our rivalries — ^who else has more? — 
but they seldom produce jealousies. We have our contentions — ^who 
else has so many? — ^but they seldom produce enmities. The old Sax- 
ons used to cover their fires on every hearth at the sound of the 
evening curfew. In like manner, but to a better purpose, we also 
cover at each nightfall the embers of each day's struggle and strife. 
We never defer our amnesties till after death, and have less occasion, 
therefore, than some others to deal in post mortem bronzes and mar- 
bles. So much we may say, witl^out arrogance, of ourselves — so much 
of our noble profession." 
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Judge Glass : I would like to have the names and addresses 
of as many lawyers as feel disposed to join this Association. I 
am sure yon will not regret it. 

The President : The object of Judge Glass' paper is to bring 
home to the members of this Association, as I understand it, the 
scope and purposes of the American Bar Association, and the im- 
portance of Texas lawyers being represented therein. I have 
never myself attended a meeting of this Association, and have 
only this year become a member and looked into the pages of 
its puBlications. While it has been a very busy year, and I 
have had only the slightest opportunity to find out what is con- 
tained within those pages, I have gone far enough to feel deeply 
impressed with the idea that each individual lawyer who will 
align himself with the American Bar Association will be a better 
lawyer for so doing, and that if a large proportion of our law- 
yers in the State will so align themeelves our own Association 
from year to year will be very much more largely attended, and 
we will find ourselves in touch with the best thought of the whole 
country, and that we will make a more rapid development in an 
intelligent working out of better proceedings and practice and 
systems of substantive law than we have ever known before. I 
trust sincerely that Judge Glass will be very successful in en- 
rolling a great many Texas lawyers. 

There is a communication here from Major John C. Townes, 
with reference to a subject that is not only a matter of interest 
to Texas, but that has engrossed several months of earnest at- 
tention, not only of the oflS^cers of the army, of the Provost 
Marshal General, of the American Bar Association, but of your 
President as well. This communication from Major Townes I 
will read to you. 

The President then read the communication from Major 
Townes, and read his telegram to Major Townes in response to 
said communication. 

The President: I have not heard anything from Major 
Townes, and as he indicates in his letter that he is heavily 
loaded down with work, he may be unable to come. 

Mr. McGlendon : He came in on the noon train, and I under- 
stand he is now preparing a resolution. 
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The President : I would suggest the appointment of a spe- 
cial committee, and that whatever committee acts on it, it be 
made a special order of business. 

Mr. Saner : I move that the Chair appoint a special commit- 
tee of five to consider the matter. 

(Major Townes entered the hall at this juncture.) 

The President : Major Townes, I did not know you had ar- 
rived, and not having heard from my telegram I thought prob- 
ably you were not coming, and I have just read your letter to the 
Association. A motion has ju^ been suggested that a committee 
be appointed to consider any resolution that you might have to 
offer. But I can say without any express authorization, because 
I know that meets the will of the members, that this meeting is 
at your disposal now, to take up your matter in any way you 
think best. We would be glad to hear from you, and to ap- 
point a comimittee, or consider any resolution, and handle the 
matter in any way. 

Major John C. Townes, Jr. : Mr. President and Gentlemen : 
That is very kind of you, indeed, and I want to express my appre- 
ciation of your attitude and the attitude of the Association to- 
wards the matter. If it is not out of place, I can state in a very 
few words what I am driving at. You all know, and are realiz- 
ing more and more every day, that this country is at war. I 
take it you know that our Government has decided upon a se- 
lective service system or method of raising an army. I take it 
you know that an army is absolutely essential to the winning of 
the war, and, further, than an American army is absolutely es- 
sential. I assume that you further know that it is not only 
necessary to have an effective, efficient, American army, whoso 
morale is all it should be, but that it is equally important to 
have the sympathetic co-operation of all of our citizens at home. 
These remarks have direct bearing on the matter that I have in 
mind. 

Last year Congress enacted the selective service law and em- 
powered the President to promulgate certain regulations to 
make it enforcible and effective. The matter of selecting an 
army is a serious one. It is a new thing. It is a thing that 
affects every American home. The President promulgated our 
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selective service reflations, which provide for the classification 
of our boys into different groups, some of whom shall serve 
first, and others be later called, and others still later, according 
to their status at home. It is absolutely imperative that we place 
each boy in his proper class. Failure to do so works an injustice 
on the boy, sends him disgruntled to the army, weakens the 
morale of our fighting forces, breeds discontent at home, and if 
the administration of the law were greatly abused, would lead, 
no doubt, to a social unrest and a development of a Bolsheviki 
situation in America, such as we have read of elsewhere. To 
assist these boys in filling out their questionnaires and gaining 
their proper classification, the President called upon the law- 
yers of the United States to render a patriotic service, without 
price and without chaise; and not only to assist our boys in 
correctly filling out their questionnaires, but to counsel with 
them, to counsel with these exemption boards, and to do all 
other necessary things that they might be called upon to do ; not 
with a view of keeping a man out of the army who should be in 
it; not with a view of placing a man in the army who should 
receive deferred classification; but with the sole view of getting 
our boys classified correctly. 

To further this program, the President appointed, or with his 
approval there was appointed, a permanent legal advisory board 
of three members, to be attached to and assist each local exemp- 
tion board. In Texas there are 279 of these boards. In addi- 
tion to the permanent legal advisory boards, numerous associate 
members were chosen, appointed and qualified. It was certainly 
understood, and is yet, that it was the patriotic duty of 
each of these m^embers of these boards, as well as all other 
lawyers, to put their shoulders to the wheel, to make a 
personal sacrifice, if necessary, to assist these boys in gain- 
ing a correct classification under the draft. Our Texas 
lawyers have rendered a remarkable and patriotic service. I 
would say ninety-nine per cent — perhaps even more — of 
our Texas lawyers have conducted themselves magnificently, 
and it should be the pride of this Association, and of each one of 
our members, that the lawyers of Texas have rendered this 
splendid service. But, gjCntlemen, there are a few lawyers in 
Texas who have so forgotten themselves, who have so forgotten 
their patriotic duty, that they have obstructed the administra- 
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tion of the draft law and have injured and hampered the efforts 
of our Government in raising its army. I am going to be abso- 
lutely frank with you. I did not come here to make any speech. 
I came here to ask you for assistance. Mind you, I am talking 
about a very small minority of our lawyers, Mr. Lee. I know 
of one fee of $5200.00 in cash that was paid by a registrant to 
-a lawyer for lobbying before a district exemption board. I have 
not the check in my possession. I have seen the cancelled check. 
It is now in the possession of the secret service. I know of a 
<!ouple of $2500.00 fees. I have also seen those cancelled checks, 
which are in possession of the Department of Justice. I haVfe 
seen several $1000.00 cancelled checks, paid as fees. I have seen 
the cancelled checks paid for a number of smaller fees, as the 
result of an investigation which we started recently. I men- 
tion those things, in passing, merely to show you that this is 
not a theory, but a fact, that this deplorable condition does exist 
-among us. I mention these things so that you will not think that 
I have come here on suspicion, as it were, to ask your help, but 
I have come here because investigations made by my department 
and by the Department of Justice have revealed a most shocking 
condition. 

Let me tell you the effect — and the important effect-^f tak- 
ing money from these boys. I know of a case in which a boy — 
I do not want to go into too much detail and do not want to take 
up your time — 

The President : Go ahead. We want to take up your time. 

Major Townes : The local exemption boards have the author- 
ity to pass upon and classify boys from a standpoint of de- 
pendency. If the boy has a dependent wife or children or pa- 
rents, the local board has the right to place him in a deferred 
class — 2, 3 or 4, as the case may be. The local board has no 
right to place him in a deferred class .on account of an agricul- 
tural or industrial claim. That is a matter entirely within the 
jurisdiction of our four district boards. The local board, it is 
true, makes a recommendation to the district board, but the 
power to classify him on that ground is with the district board. 
So your unmarried boy, who has no dependents, but has a per- 
fectly good agricultural claim, will be placed in Class 1 by the 
local board, you see, and his questionnaire forwarded to the 
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district board, and that board will probably place him in class 
3 or 4. I know of a case of that kind, where the local exemption 
board placed the man in Class 1, and forwarded his question- 
naire. Not being familiar with the intricacies of this draft law^ 
the boy felt that he had a good claim for deferred classification^ 
but he did not know just how it should come about, or who 
should give it to him, and he felt that the local board should 
have given it to him. A lawyer approached him and told him 
that for $500.00 he could get him a deferred classification. The 
boy paid the money, his questionnaire was forwarded to the dis- 
trict board, and, of course, the district board gave him the de- 
ferred classification to which he was entitled, and which he 
would have received in any event. The lawyer did nothing but 
collect this fee and endeavor to lobby with the district board. 
The boy was given deferred classification, and the news got back 
to his local board that this had been done. He talked about it 
among his friends, and they asked him how he got it, and very 
naturally this boy told them that he got deferred classification 
by paying Lawyer Jones or Smith $500.00 — the most natural 
thing in the world. Now, the poor boy that he makes that state- 
ment to immediately gets the impression that if he had $500.00 
he would get deferred classification, and that this is a rich man's 
war and a poor man's fight. Now, I am not talking theories. 
I am telling you what comes back to me from registrants over 
the State. I know a good deal about how they feel. Other boys 
hear of that transaction, and they know nothing was done by 
the lawyer to deserve a $500.00 fee. Therefore, they conclude, 
knowing no members of the district board, that the $500.00 was 
not retained as a fee, but that a large portion of it went to the 
district board as a bribe. I do not mean the statement as any 
reflection on the district board, but I am trying to give you the 
impression that the boys get, and tliey think the draft oflBleials 
are corrupt. They are naturally dissatisfied with the classifica- 
tion, and the boy who is in Class 1 feels that he has been jobbed. 
I know of another case, where the boy belonged in Class 1, and 
it was the duty of the local board and the district board to place 
him there, and he employed a lawyer and paid his fee, and the 
district and local boards did place him in Class 1. What did 
his lawyer tell him? He told him: **I told you at the begin- 
ning that under the law you were entitled to be placed in a de- 
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ferred class, and you are still so entitled, but your local board 
here is made up of a bunch of thugs and crooks, and your dis- 
trict board is influenced by them, and your district board has 
got it in for you personally, and they have persecuted you and 
refused to give you the classification to which you are entitled." 
Then that boy goes through the community preaching that sort 
of doctrine until he is sent to the army, and when he goes to 
the army he goes disgruntled and demoralized, and his parents 
and friends at home feel that the draft law is not being im- 
partially administered. 

I merely mention these instances to show you the effect of this 
thing. General Crowder, the Provost Marshal General at Wash- 
ington, who has charge of the draft work for the United States, 
has denounced this practice in no mistakable terms. It is a 
practice which has undermined and weakened the efficiency of 
the draft. It is a matter that is going to lead to further trouble 
as the situation grows more tense, and as more of our boys are 
sent across and more of our boys are lost in battle, and as more 
homes are grief-stricken, and parents think back to why their 
boy was sent and how he was sent, it is going to lead to more 
trouble, and the condition will be worse instead of better. 

Gentlemen, here is a practical thought that I want to give 
you. Our laws, frankly, are hardly adequate to cope with the 
situation by criminal prosecutions. The man that takes the 
$5000.00 fee can probably be indicted for interfering with the 
administration of the draft and the recruiting of an army, but 
it is going to be difficult indeed to make a technical case against 
him under our present laws. We will, therefore, have to use 
the weapon of public opinion as much as any other means at 
hand to put an end to this hellish practice. You gentlemen can 
very materially assist the War Department by denouncing this 
thing as unethical and unpatriotic and unbecoming a Texas law- 
yer. You can very materially assist us in our work. General 
Crowder wrote me, requesting me to come here and lay this 
matter before you, confident, as he is, and confident, as I am, 
that you will assist us in discouraging this practice, that you will 
assist us in absolutely stopping this practice. 

Since I got off of the train and ate lunch I have drawn up a 
resolution, that is very crude. Before I read it, I want to say 
that I have made some little investigation in the last thirty 
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days, with the facilities I have had at hand, which are limited. 
Out of 110 counties I have investigated, I have found thirty- 
counties where this practice has been indulged in to an extent 
that you might term just rampant — fees paid ranging from ten 
dollars to thousands of dollars. They are the counties of An- 
derson, Austin, Bell, Burnet, Clay, Coke, Comal, Cottle, Denton, 
Gillespie, Hardin, Kerr, Maverick, McCuHoch,- Nacogdoches, No- 
lan, Rains, Real, Reeves, San Antonio (city), Stephens, Tom 
Green, Travis, Trinity, Uvalde, Upshur, Victoria, Washington, 
Williamson and Young. The investigation is by no means com- 
plete. This resolution is crudely drawn, and perhaps should be 
referred to a committee before being presented, or if you like, I 
will read it now. I will just tell you right now, I was not mealy- 
mouthed about writing this resolution. (Applause and Voices: 
**Readitnow.'') 

** WHEREAS, our beloved country is now engaged in the un- 
precedented world war, bending its every energy to break and 
overcomie Prussianism and tyranny and make tjie world safe for 
Democracy; and, 

*' WHEREAS, our National Congress has wisely adopted cer- 
tain methods of drafting an army by the selective service process, 
and has authorized our President to prescribe certain rules and 
regulations for the proper and effective operation and enforce- 
ment of the selective service law ; and, 

''WHEREAS, certain lawyers in each county in Texas and 
other States have been designated by the President as members 
of the legal advisory boards, and certain other lawyers in each 
county have been duly designated as associate members of such 
local advisory boards, for. the express purpose of rendering 
eflScient and free advice and assistance to registrants and oflScials 
engaged in the administration of the selective service law, in the 
matter of securing proper and just classifications under the law ; 
and, 

** WHEREAS, the President issued a proclamation coincident 
with the promulgation of the selective service regulations, calling 
upon each and every lawyer, whether expressly designated as 
a member or associate member of a legal advisory board or not, 
to assist registrants and draft officials gratis in every way pos- 
sible, to the end that the selective service law and regulations 
might be impartially and properly enforced, and all possible 
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errors avoided, and all lawyers were in effect drafted by the 
Federal Government to perform this necessary and patriotic ser- 
vic during the existing emergency; and, 

** WHEREAS, the very great majority of the members of the 
Texas Bar Association and the Texas lawyers generally have 
rendered and are rendering splendid, patriotic service to their 
country, by gladly responding to the request of the President as 
above set forth, and have advised, assisted and counseled with 
registrants and draft oflBcials, without fear or favor, and with- 
out charge; 

**BUT, WHEREAS, it has been brought to the attention of 
this Association that a few Texas lawyers have been so un- 
mindful of their duty to their country, and so deaf to the appeal 
of the President, and so unpatriotic in their actions, and so com- 
pletely actuated and moved by selfishness and greed as to de- 
mand, receive, or extract from registrants and their representa- 
tives, fees, and in some instances very large and shocking fees, 
for services rendered, or supposed to be rendered, in behalf of 
such registrants in the matter of assisting, or attempting to as- 
sist, such registrants in obtaining deferred classification or avoid- 
ing military service altogether; and, 

** WHEREAS, the War Department, through the Provost Mar- 
shal General, has found such pernicious activities upon the part 
of paid attorneys to be most detrimental to the Government in 
the raising of an army: 

**NOW, THEREFORE, Be It Resolved by the Texas Bar 
Association, in annual meeting duly assembled, as follows: 

** First: That this Association hereby renews and reiterates 
its fidelity to our National Government and to the President and 
to our fighting forces, whether on land or sea. 

** Second: This Association hereby congratulates, thanks and 
commends that great majority of Texas lawyers who have been 
and are so generously assisting our Government in the proper 
administration of the selective service law. 

** Third: This Association hereby denounces as unethical, un- 
patriotic, and far beneath the actions of a decent Texas lawyer 
the practice upon the part of a few Texas lawyers of charging 
registrants fees of any amount, whether large or small, for 
services in connection with the draft, or in any wise pertaining 
thereto. The contractual relation of attorney and client should 
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in no event exist between a Texas lawyer and a regisrtrant or his 
representatives, so far as the enforcement of the selective service 
regulations is concerned. 

** Fourth: This Association hereby strongly recommends that 
those Texas lawyers who have charged registrants and their 
representatives fees for services rendered, or supposed to have 
been rendered, or who engage in such practice in the future, be 
summarily dismissed from this Association, if they be members, 
and disbarred by competent authority from the further practice 
of law in Texas.'' 

Gentlemen, that may be a little* more severe than you had in 
mind, and it ought to be re-worded a little and polished up, as 
I wrote it hastily at the hotel just now. But I want to tell you 
that if we are going to be mealy-mouthed about this thing we 
might just as well take down our sign. (Applause.) I have 
no personal interest in this thing more than you have. I have 
no more patriotic interest in it than you have. It just chances 
that I have been placed in a position to have a little more in- 
formation about it than you have, and I request that you gentle- 
men take some appropriate action that will denounce this busi- 
ness and put this Association on record. And, Mr. Chairman, 
if I may be permitted to do so, I move the adoption of the 
resolution. I thank you. 

Mr. W. B. Paddock : May I ask Major Townes a question ? 
Should not some condemnatory language be used with reference 
to attorneys who are trying to procure the dismissal of men 
after they have been inducted into the army ? 

Major Towtstes: Yes, sir; I think that is a splendid sugges- 
tion and ought to be added. I think it should be covered, and, 
if need be, I have some personal experiences to give as the basis 
for my conclusion. " I think it should be included in the reso- 
lution. 

Mr. McClendon : I want to ask Major Townes one question. 
In connection with the enforcement of the draft law, is your 
language suspectible of the construction that an attorney should 
not appear in a case in court where a registrant had been in- 
dicted? 

Major Townes : I did not intend to convey that idea, and it 
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may be wise to refer this resolution to a committee before it is 
voted on, for some of you gentlemen to correct the errors in it. 
Any registrant who is being prosecuted has a right to his day in 
court, of course. 

Mr. Jones: I think I noticed one clause where it in effect 
intimated that members of this Association had been guilty. 
You said in your preamble that a great majority of this Associa- 
tion had rendered patriotic service, intimating that a minority 
of the Association was doing this thing which the resolution con- 
demns. I think no such intimation should be in the resolution 
unless we know that members of this Association have actually 
been guilty, but we should leave the clause there that certain 
lawyers in this State have been guilty. I do not think that we 
should intimate that members of this Assiociation are guilty. 

Mr. Cecil H. Smith : But suppose they are ? 

Mr. Jones : For that reason I think it should go to a com- 
mittee, that those little errors may be corrected. 

Mr. Cecil H. Smith : I move that the resolution be adopted, 
together with the amendment of Mr. Paddock, and be referred 
to the Committee on Grievances — ^the resolution to include the 
amendment of Mr. Paddock about releasing men after being in- 
ducted into the service. 

The President: Is that an amendment to Major Townes' 
motion? Major Townes has moved the adoption of the resolu- 
tion. I understand you second it with this amendment ? 

Mr. Smith : I move as a substitute for Major Townes' motion 
that the amendment of Mr. Paddock be embodied in the reso- 
lution, and that it be referred to a special committee. 

The President: With authority for the committee to make 
any changes in the language that are in keeping with the senti- 
ment? 

Mr. Smith: Yes. 

The President: Then with your permission that will stand 
as an amendment by you to Major Townes' motion, accepted by 
him, so that it will be Major Townes' motion before the house. 
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Mb. Saner : I made a motion some little time ago that we ap- 
point a sx>eeial committee of five. I do not think that was 
voted on. 

The President : No ; Major Townes came in just at that time. 
Will that be considered a part of Major Townes' motion, merged 
with it ? Is that the idea ? 

Mr. Saner : The motion I made was that a special committee 
of five be appointed to consider this matter. 

The President : That motion was made just as Major Townes 
came in. I do not remember whether it was seconded or not. 

Mr. Lawther: Wouldn't it be proper, in view of the ap- 
pointment of a committee and the reference of the resolution to 
a committee, not to adopt the resolution now, but to refer it to a 
committee, and then when the committee reports, the Association 
could act on its report? 

The President : If there is a feeling on the part of this body- 
that you are not ready to vote on the sentiment and purport and 
intent of this motion, that you want that delayed, and w^nt that 
referred to a special committee for them to consider, then Mr. 
Saner 's motion would be the one you would want to entertain. 
Mr. Saner 's motion is before the house, and if Mr. Saner insists 
upon it, that motion will be put first. I cannot entertain Mr. 
Smith's motion as long as Mr. Saner 's motion is before the 
house. 

Mr. Smith : I move as a substitute for the whole matter that 
the resolution proposed by Major Townes, together with the 
amendment suggested by Mr. Paddoqk, be adopted by this Asso- 
ciation, and that after its adoption it be referred to a committee 
to embody the amendment in the resolution, preserving the senti- 
ment of the original resolution, and report it back to the Secre- 
tary without further action on the part of the convention. 

The President : Does that substitute have a second ? 
(Several members seconded the substitute.) 

Judge Glass : It seems to me to be rather an awkw^ard pro- 
ceeding to adopt a resolution before we know what it is. I 
would be inclined to favor Mr. Saner 's motion, with the further 
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amendment that the resolution offered by Major Townes and the 
amendment suggested by Mr. Paddock be referred to the com- 
mittee, to report some time tomorrow. It seems to me it would 
be better to create the committee and refer the resolution to 
them, and let us get the resolution in the shape we want to vote 
on, before we adopt it, or reject it, either. 

The President: That substitute cannot be entertained, be- 
cause that is the purpose and purport of the original resolution. 

Judge Glass : I was not making it as a motion. 

Mr. Dillard : With the consent of Mr. Saner and Mr. Smith, 
I move you that the sentiment of the resolution offered by Mr. 
Townes be most heartily endorsed by this Association, that the 
resolution be referred to a special committee in order to be put 
in proper form, and that that committee be instructed to report 
back tomorrow morning. 

(The motion was seconded.) 

The President: Is that substitute acceptable to all parties? 
All motions were withdrawn except the motion by Mr. Dillard, 
which was unanimously adopted. 

Mr. Pollard : I move that a copy of the resolution as adopted 
by this convention be furnished each of the daily papers in the 
State and published. 

The motion was seconded and unanimously adopted. 

Mr. Dabney : Two or three gentlemen sitting around here 
have conferred with me, who think that we ought to go further 
than the resolution just adopted goes, and that we ought to in- 
struct this committee, in addition to what they have been in- 
structed to do, to draw up a method for the prosecution of the 
scoundrels and their disqualification — that it furnishes an op- 
portunity to get rid of a great many of us (laughter), and we 
will be supported by public sentiment. This exists perhaps more 
numerously than we have appreciated. Shall I make the motion? 

The President : Yes. 

Mr. Dabney : Pardon me for speaking to the motion with- 
out making it. I, therefore, move that this committee be directed 
to prepare some method, or bring some resolution before this 
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body in connection with their other report, in the way of machin- 
ery or method to bring about the disbarment of these men. 
The motion was seconded. 

The President : As I understand the motion, it is that this 
committee be also directed to consider and report on the most 
effective methods that they can devise to prosecute and expel 
from the profession and disbar members engaging in this prac- 
tice, and stamp the practice out. 

The motion was unanimously adopted. 

Mr. Bichard Mays: Haven't we already got a method pro- 
vided by law to disbar members ? 

The President: I take it the purpose is to find the means 
and methods by which to put the law into motion, and to get 
somebody charged with the duty of doing it. 

Mr. Dabney : That is the idea. I know it is provided for by 
law, but unless we get in behind these members by some agency, 
through our membership in each county, the thing will probably 
fall flat. Some of these men are very powerful, but if we have 
this organization and its membership in behind this thing, it will 
probably result in something effective. That is my idea. It is 
not to suggest any new legal remedy, but to create a machine to 
do something. 

Mr. Gr. N. Harrison : The idea, I rise to express, has probably 
been covered by the remarks just made. Personally, I am not 
acquainted with the degree of certainty that would enable me to 
speak in regard to the status of the law applying to this par- 
ticular matter. It occurred to me that we were in this body 
doing an ineffectual thing by recommending that machinery be 
created to disbar, unless the law now makes disbarment a pen- 
alty, and it occurred to me that the matter that the committee 
would best report on would be the recommending of legislation 
by the State that will put us in a position to apply that remedy. 
We ourselves have no power to disbar, except from this Associa- 
tion. I assume that no member of this organization is guilty of 
this matter. The main thing I thought about, in the resolution 
presented by Major Townes, was that it was not sufficiently 
drastic — it may have been so framed that it did not express the 
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author's perfect intent in every respect — to members of the 
Texas bar at this time engaging in this sort of practice. It is 
a revelation to me, and I am inclined to think that you will find 
that the law on our statute books is not suflfiicient to accomplish 
the objects suggested by Mr. Dabney at this time. Would not 
that committee better be requested to consider the suggestion to 
the Legislature of law or legislation covering the matter, making 
it sufficient so that these lawyers can be disbarred? I would 
like to amend the motion by suggesting that they bring in that 
sort of report. 

Mr. R. W. Rodgers: As I understand ]\Ir. Dabney, we have 
already some statutory'- provisions with reference to disbarment 
proceedings, and as I catch it, he wants this organization to take 
into its hands the enforcement of these disbarment statutes in 
the various counties. Those statutes are lying there practically 
unused, because it is nobody's business to take them in hand and 
enforce them as against some offender. As I understand, the 
suggestion is made that this body, after it adopts this resolu- 
tion, also pass some kind of a resolution making it the duty of 
the members of this body, or acting under a committee, perhaps, 
to see that the statutory provisions are enforced. The Govem- 
niicnt is going to uncover these gentlemen. They are going to 
furnish the names of them, and what information they have 
been able to get, and with that information furnished to this 
organization, the members of this organization, acting under in- 
structions here, will be authorized, and will not feel like they 
are volunteers in instituting the proper proceedings in the 
counties. 

Mr. Martin : I want to make the suggestion that these reports 
should be brought in separately by this committee, and not have 
it all in one report, because while I think we will all agree with 
the substance of what Major Townes has proposed, we might not 
all agree as to the methods of applying the treatmicnt that we 
want to apply. So I think these reports should be brought in 
separately. 

Mr. Dabney : I offered mine as an independent motion, not 
to be mingled with the other at all. I also think we have an 
abundance of law. I have no idea of suggesting any legal change. 
It is the enforcement of the law that I have reference to. 
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The President: As I understand the purpose of your mo- 
tion, it is to have this committee investigate as to what cAn be 
done, either under the statute or out of the statute, and to arrive 
at and recompiend some effective way to stop the practice and 
to bring the offenders to punishment. 

Mr. Dabney: Yes, sir; and to punish the offenders by dis- 
barment. 

Mr. Lawther: You mean disbarment from the practice? 

Mr. Dabney : Yes, sir; disbarment from the practice of the 
law. I have reference to that solely. 

Mr. Jones : In view of the statement of Major Townes that 
the act of Congress is not suflScieiit to reach these offenders, I 
think we should embody also some recommendation to Congress 
to so amend that act that they can be reached not only in Texas, 
but in every other State. 

The President : If I understand the purport of Mr. Dabney 's 
motion, he wants to cover the whole field, and let this committee 
report to us what can be done and what steps should be taken. 

Mr. Dabney : I have no objection to its being understood that 
way. What I had in mind particularly was that this Association 
should effect some sort of organization to bring about the dis- 
barment of past and future offenders. There is plenty of law to 
disbar a man now for doing these things. 

Mr. Saner : In that condition, wouldn't it be a better idea 
to appoint another special committee to deal with the features 
Mr. Dabney has in view? Our meetings are so short that the 
two committees could handle the matters to very much better 
advantage than a central committee. 

Mr. Dabney : I accept that suggestion. 

The President : With that substitution I will name this other 
committee. Before the last motion was made I had in mind for 
the chairman of the committee Mr. Dillard, who happened to be 
the mover of the motion. He asks that for reasons personal to 
himself, other engagements, he be not appointed on that commit- 
tee, and I, therefore, name as chairman of that committee Mr. 



Digitized by VjOOQiC 



66 Proceedings op the 

Cecil H. Smith, and as the other members of that committee 
Judge A. H. Carrigan, J. W. McClendon, A. D. Sanford, and 
W. B. Paddock. Now the question occurs on Mr. Dabney's 
motion to appoint a special committee of five to import to this 
Association the most eflfective way to accomplish the disbarment 
of those who have oflfended, and who may oflfend, against the 
spirit of this resolution, and that they embrace in their report 
any other means to stamp out the practice that they may con- 
sider worth the attention of this Association. 

The motion was unanimously carried, and the President ap- 
pointed Mr. S. B. Dabney, chairman, and Mr. Dayton Moses, 
Mr. H. P. Lawther, Mr. R. W. Rodgers, and Mr. F. A, Martin, 
as members of the committee authorized by said motion. 

• Mr. Paddock : In view of the crowded condition of the docket 
and the early adjournment of the Association, and in view of the 
great public necessity that exists, I move that the reports of 
these committees in the order named shall be made a special 
order, immediately on convening tomorrow afternoon. 

The motion was seconded and unanimously carried. 

The convention thereupon adjourned until 10 o'clock a. m., 
July 4, 1918. 



MORNING SESSION— JULY 4, 1918. 

The President: You will come to order. Mr. Estes, have 
you a further report ? 

Mr. Estes : Yes, sir. I want to add the names of Judge T. 
B. Greenwood, Mr. Bernard Martin, of Wichita Falls, and Mr. 
A. F. Moss, of Memphis, to the list of new members proposed, 
and move their election. 

The motion was duly seconded and unanimously adopted, and 
the gentlemen named were declared members of the Association. 

The President: Gentlemen of the Association, and Ladies: 
One hundred and forty-two years ago today, in the language of 
one of our great Presidents, our forefathers brought forth upon 
this continent a nation conceived in liberty, and committed to 
the proposition that all men are born free and equal. Also, in a 
paraphrase of his language, we are today engaged in a great 
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war, the greatest the world has ever seen, to determine whether a 
government so founded, its principles so enunciated and declared 
for, may continue on the earth. It is eminently fitting, there- 
fore, that on the opening of this convention on the Fourth day 
of July, we should hear a word from another great War Presi- 
dent on this great question, and on what the Fourth of July 
means to us, to the American people, and to the world. Judge 
Dillard, of Sherman, will read to yoh by request a brief address 
of our great President on this great occasion. (Applause.) 

Mr. F. C. Dillard : Mr. President, Members of the Associa- 
tion, Ladies and Gentlemen : This message is one which is sent 
out and requested to be read everywhere by Four Minute Men 
on this day. It is called the **Four Minute Message from Presi- 
dent Wilson. '' It is more than that. It is a heart message from 
him upon whom is laid, more than on any other, the burden of 
this world conflict. It is a heart message from him to the hearts 
of all, everywhere in this land, who are ready with service, with 
sacrifice, to so act, to so live, to so yield, to so suffer, to so struggle, 
thtt autocratic government may perish from the earth forever 
(applause), and that the earth shall become a place where peo- 
ples everywhere, great and small, shall live in peace, freedom 
and happiness. The message the President sends to us is this : 

FOUR MINUTE MESSAGE FROM PRESIDENT WILSON. 

**You are met, my fellow citizens, to commemorate the sign- 
ing of that Declaration of Independence which marked the 
awakening of a new spirit in the lives of nations. Since the 
birth of our republic, we have seen this spirit grow. We have 
heard the demand and watched the struggle for self-government 
spread and triumph among many peoples. We have come to re- 
gard the right to political liberty as the common right of human- 
kind. Year after year, within the security of our borders, we 
have continued to rejoice in the peaceful increase of freedom 
and democracy throughout the world. And yet now, suddenly, 
we are confronted with a menace which endangers everything 
that we have won and everything that the world has won. 

**In all its old insolence, with all its ancient cruelty and in- 
justice, military autocracy has again armed itself against the 
pacific hopes of men. Having suppressed self-government among 
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its own people by an organization maintained in part by false- 
hood and treachery, it has set out to impose its will upon its 
neighbors and upon us. One by one, it has compelled every 
civilized nation in the world either to forego its aspirations or 
to declare war in their defense. We find ourselves fighting again 
for our national existence. We are face to face with the necessity 
of asserting anew the fundamental right of free men to make 
their own laws and choose their own allegiance, or else permit 
humanity to become the victim of a ruthless ambition that is 
determined to destory what it can not master. 

'* Against its threat the liberty-loving people of the world 
have risen and allied themselves. No fear has deterred them, 
and no bribe of material well-being has held them back. They 
have made sacrifices such as the world has never known before, 
and their resistance in the face of death and suffering has proved 
that the aim' which animates the German effort can never hope 
to rule the spirit of mankind. Against the horror of military con- 
quest, against the emptiness of living in mere bodily content- 
ment, against the desolation of becoming part of a State that 
knows neither truth nor honor, the world has so revolted trat 
even people long dominated and suppressed by force have now 
begun to stir and arm themselves. 

'* Centuries of subjugation have not destroyed the racial as- 
pirations of the many distinct peoples of eastern Europe, nor 
have they accepted the sordid ideals of their political and mili- 
tary masters. They have survived the slow persecutions of 
peace as well as the agonies of war, and now demand recogni- 
tion for their just claims to autonomy and self-government. Rep- 
resentatives of these races are with you today, voicing their 
loyalty to our ideals and offering their services in the common 
cause. I ask you, fellow citizens, to unite with them in making 
this our Independence Day the first that shall be consecrated to 
a declaration of independence for all the peoples of the world. 

**WooDRow Wilson.'' 

The President: Before the war engrossed practically all of 
our attention there was no question under public discussion sec- 
ond in importance or in public interest to the slow process of our 
courts, the delays of justice, the inability of the litigant to get 
his cause heard and determined. A rapidly growing state, out- 
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growing the. governmental forms that it had adopted, with rap- 
idly evolving conditions, but a people so actively engaged in the 
development of industry and commerce and hidden wealth that 
time seemed to forbid giving that careful attention that was 
necessary to work out a proper and satisfactory solution of the 
great question, we have gone on from day to day and from 
year to year, adopting temporary makeshifts to relieve the sit- 
uation, and postponing the day of a careful consideration of 
the reform of our whole judicial system that every one who 
studies the matter appreciates must come sooner or later. The 
Texas Bar Association has been criticised time and again be- 
cause it has never done anything affirmatively, positively, and 
on comprehensive lines to aid the situation. Acting by the di- 
rection of the Association at the last session, the Board of Direc- 
tors have laid out a plan to take up this great question compre- 
hensively, and to that end they have been fortunate in securing, 
to lay the matter broadly before us, a man who is regarded to- 
day in this country as the greatest exponent of the best thought 
of the best lawyers and the best students of this great subject in 
our nation. (Applause.) That one should come to us as the 
dean of the Harvard Law School is sufficient in itself to draw 
and hold our attention, but when he comes to us as the one man 
who has made the greatest impression upon the American Bar 
Association on this great subject, and whose addresses and writ- 
ings upon the subject have attracted more attention than 
those of any other one man who has considered the matter, 
when he comes to us, in the language of a great St. Louis law- 
yer, Judge Lehman, as the most profound lawyer and student of 
law and judicial procedure in the American Union, we are in- 
deed fortunate, and it is indeed a pleasure to me to be able to 
introduce to you Dr. Roscoe Pound, of Harvard University, who 
will address you. (Applause.) 

JUDICIAL ORGANIZA/riON. 

An Address By Dr. Roscoe Pound, Dean of the Harvard 
Law School. 

Mr, President, Ladies and Oentlemen: 

When I have to sit quietly and be introduced by a presiding 
officer in his best florid-Gothic style of introductory oratory, I 
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think of a story which I heard at a dinner of the South Caro- 
lina Bar Association some years ago. The president of the asso- 
ciaion told us that the night before his negro butler had applied 
for a night oflE, because, he said he wanted to go to the lodge. 
His master said to him: **Why, Sam, you don't need to go to 
the lodge. Can't they run the lodge without youf He says: 
*'Massa John, dey cain't run de lodge without Sam. Dey cain't 
get along without Sam.'' The president says: **How is that, 
Sam? Are you the master?" '*0h, no, Massa John. I isn't 
de master, I is only de supreme king. There is several above me 
yet." (Laughter.) 

I am afraid that I came down here contemplating a great 
crime — ^not connected in anywise with your excise laws. (Laugh- 
ter.) But, instead of bringing in my grip something liable to 
seizure as I went through Oklahoma, I brought a manuscript 
crammed with statistics, and with what appeared to me to be 
logical arguments and carefully worked out propositions, but 
which I believe it would be nothing short of a crime for me to 
read to you this morning. So I am going to ask ** leave to print" 
in your ** Proceedings, " and if the stenographer will be good 
enough not to take down these remarks that I am going to make, 
so that I cannot be embarrassed by them if in the heat of my 
argument I go further than I want to go in print, I will guar- 
antee to deliver to him a carefully written transcript of exactly 
what I said (laughter) — at least, for the purpose of print. 
(Laughter.) 

I remember that I had been admitted to the bar just six 
days, and was as ignorant of practice as only the product of a 
modem law school could be (laughter) when I was directed in 
the oflS^e in which I was trying to hold down a desk, to go to 
a country county-seat some twenty miles down the road and 
take a default. I had a sort of a notion of what a default was, 
and I looked at the books on practice and the code of civil pro- 
cedure pretty carefully, without getting much light on what I 
was to do, but that default had to be taken, and I went down on 
the train, determined to take it or perish in the attempt. (Laugh- 
ter.) When I got down there I found that a local congregation 
of what in that part of the world are called Exodusters had just 
built a meeting-house. The Exodusters were an assembly of 
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colored persons, who found it necessary to engage in an exodus 
from the South at the time of the Kuklux (laughter), and 
having shaken the dust of their native heath from their heels 
they were called Eiodusters. (Laughter.) Of course, it was 
not possible to dedicate this meeting-house without a speech, 
and as a lawyer is always ready to make a speech, under all 
circumstances, at any time, at any place, on any subject, whether 
he has anything to say about it or not, naturally the colored 
brethren turned to the bar for speech-making. They appealed 
to the presiding justice of the district to delegate two members 
of the bar to speak. I need not tell those of you who are mem- 
bers of the profession that by immemorial custom it is the duty 
and the prerogative of the junior member of the bar to officiate 
on all occasions which involve glory, but no pay. (Laughter.) 
This occasion being of a glorious, but not of a remunerative, 
character, I and a colleague of equal standing (laughter) were 
chosen to perform. My colleague discovered he had urgent 
business at home, and took a freight train back, but I had not 
taken the default, and I did not feel justified in deserting. So, 
after having explained to the presiding justice the serious er- 
rand which had brought me there, and having received the as- 
surance that it would be looked after in my absence, I accom- 
panied the colored clergyman to the ''edifice,'' as he called it. 
I explained to him very carefully on the way there that I had 
nothing to say, and that whatever I did say would have to be 
strictly oflE-hand, and he was good enough to say that he would 
explain that — ^and he did. (Laughter.) He said to the congre- 
gation, at the proper point in the proceedings: ''Brethren and 
Sistern: Through the courtesy of the presiding justice of this 
circuit, we is honored this morning by the presence of the Hon- 
orable Roscoe Pound, of Lincoln, who has kindly consented to 
deliver to us some promiscuous and edifi.cationary remarks of 
a strictly extemporarious character.*' (Laughter.) Now I 
want to follow that earliest precedent of my professional career 
by speaking again this morning in a promiscuous and extempo- 
rarious manner, instead of reading you the manuscript which I 
had prepared. 

In 1915 one Arlidge, a litigious Briton of the good old type 
that made the common law, was the owner of a building in the 
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borough of Hampstead, which was used for a dwelling, and was 
let as a dwelling house. The English ** Housing of the Poor'' 
act of 1906 provides that if, at any time, the local council con- 
ceive that a building let as a dwelling is unfit for human habi- 
tation, they may make what the statute calls a ''closing order," 
and on posting a copy of that closing order on the door of the 
house may make it unlawful for the owner of that building to 
let it as a dwelling. Arlidge had had trouble with the local 
council of Hampstead for years — ^he being a conservative land- 
lord, and ttey being radical politicians. (Laughter.) Naturally, 
therefore, Arlidge was not surprised one morning, when he 
came to this house with a prospective tenant, to see a closing 
order posted upon it. Having failed in persistent attempt to 
prove vacation of this order, he took an appeal to the Local 
Government Board, as allowed by the statute. In due course 
the Board sent its inspector to the locality and the latter made 
an inspection and submitted a confidential report. Arlidge 
sought in vain to see the report or to learn its contents and 
applied in vain to be heard before the Board that was to de- 
cide his appeal. Without hearing him, without informing him 
of the case against him as set forth by the inspector, acting upon 
the basis of a secret report, which he was given no opportunity 
to explain or refute, the Board rejected the appeal. But, be- 
ing a litigious Briton of the type who had been taught to be- 
lieve, in the language of Lord Coke, that no wrong could happen 
to any person in his life, liberty, property, fortune or inheri- 
tance, and tihat no misdemeanor, judicial or extra-judicial, could 
occur, but that it should be remedied by due course of justice 
in one or the other of the King *s courts of law — ^knowing this, I 
say, or learning it easily from his lawyer, Arlidge applied to 
the King's Bench Division for a writ of certiorari. King's 
Bench Division granted it. The Court of Appeals aflSrmed it, 
on the ground that when Parliament had said that a man should 
have a right to appeal to this board for the rescinding of its 
orders, it meant that he should be accorded a judicial hearing, 
and that it did not mean that a group of politicians could sit 
around a table, and, upon a report made to them privately and 
secretly by an inspector, deprive a man of the use of his prop- 
erty. But the Local Government Board was not satisfied and 
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took an appeal to the House of Lords, which, in 1915, reversed 
this decision — a decision which I undertake to say fifty years 
ago would have been rendered by any common law court in the 
world, a decision which the fourteenth amendment would com- 
pel an American state court to render, and the fifth amendment 
would compel the Federal court to render — ^the House of Lords 
reversed that decision, and held that when Parliament set up 
an administrative tribunal of this kind, if this Administrative 
tribunal had a certain procedure which it applied to all persons 
alike, Aldridge could not complain, if he got from it the same 
treatment that every one else got. 

But let us notice that what Arlidge got was not justice accord- 
ing to law. It was the justice without law of primitive society. 
Kipling tells us in one of his stories of the Ameer of Afghanistan 
administering justice; how earlier in the day, when the Com- 
mander of the Faithful is in good spirits, things go merrily, and 
later in the day, when he is bored with the work of the forum, 
things go somewhat more hurriedly; how the same plainness 
and frankness of speech which may please the Commander of 
the Faithful from one litigant may bring an over-importunate 
imitator presently to the edge of the blade. The justice which 
I say the Local Government Board administered to Arlidge 
was justice without law, but it is that type of justice which 
has been steadily going forward in all English-speaking coun- 
tries for at least a decade. 

According to Mr. Dooley, when Hogan went to the front with 
his regiment in the war of 1898, Father Kelly advised him some- 
thing like this: ** Hogan, me man, you will go into the battle 
with a prayer book in one hand and a sword in the other, but 
when it comes to a place where there is nade of two hands, it is 
not the sword you will be after dropping." (Laughter.) We 
can well understand then how Uncle Sam, going into battle 
with a law book in one hand and a sword in the other, may, in 
an emergency that calls for two hands, be found taking the 
sword in both. And so what I am going to say for a few min- 
utes about this growth of executive justice, of justice without 
law, has no reference at all to the inevitable, the necessary,, 
growth of administration in time of war. It is said that during 
the civil war, when complaint was made to President Lincoln 
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about the great development of these rough and ready methods, 
he said, that did not trouble him at all ; that because a sick man 
took calomel in large quantities it did not prove that calomel 
would become his regular diet in time of health. (Laughter.) 
And so I do not conceive that with things running normally- 
there would be any great danger that any English-speaking 
people would permanently swing to oriental justice. But the 
point which I want to make is that long before the war this 
movement, this trend, had assumed large proportions, and that 
justice after the manner of the Arabian Nights was becoming a 
rather ordinary feature of our polity. 

Let me give you an example. In 1914 a workman employed 
upon the wagons of the Knickerbocker Ice Company in New York 
City came home one evening in a condition very much the worse 
for wear. He was shaky, nervous and pale. He had no appetite 
for his supper. When his wife asked him what was the matter, 
he said that in unloading ice into a certain cellar a large block 
of ice had fallen upon him and shaken him up severely. She 
sent for a doctor, to whom he told the same story. The doctor 
looked him over and shrugged his shoulders, and sent him to a 
hospital, where he died at one o'clock that morning of delirium 
tremens. Thereupon the widow brought a proceeding before the 
Workmen's Compensation Commission for compensation because 
of the injuries received by him in the course of his work, which 
had resulted in his death. The testimony of those who had 
been at work with him on the wagon that day showed that dur- 
ing the day he had been busy neither upon the ice wagon nor the 
water wagon (laughter), but had spent his time not in putting 
ice into the cellar of this place of business, but on the interior 
of the building laying the foundation for the fatal attack that 
took him off that night. The statute, however, which set up this 
commission, provided that it should not be governed by the 
technical rules of evidence ; and the tribunal conceived it to be 
a highly technical rule that an applicant for compensation should 
be required to show that the injury occurred in the course of his 
employment, and as it was permitted to receive the hearsay 
statement of the wife and the doctor, although it appeared that 
there was not a bruise upon his person — ^which you would think 
would have been not unlikely to have been caused by a three 
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hundred pound block of ice falling upon him — and although 
the evidence showed that he had never been near the wagon 
during the day, the tribunal awarded compensation, and it took 
a divided court in the New York Court of Appeals to set aside 
that award. " Moreover great complaint has been made of the 
disposition of that case by many zealous advocates of the **free, 
equal, and exact justice." Such justice is not unpopular, as 
we know, among the lay public. It seems in a sort of way to 
equalize the distribution of the economic surplus (laughter) ; 
and if the economic surplus is to be distributed by adjudication, 
Haroun-al-Eashid, Baldwin the Hatchet and the Ameer of Af- 
ghanistan are exactly the people to do it, for let us remember 
that among all these examples of rough personal justice the 
only two that stand out as having some system and order and 
regularity in them are the personal justice of Henry the Second 
of England and Louis the Ninth of France, and Henry the Sec- 
ond was by instinct a lawyer, the Louis the Ninth was a saint. 

Why is it that among a people trained to believe in a govern- 
ment of laws and not of men we have this great development 
of executive justice, of administrative justice, of justice with- 
out law? Let us remember it is only a generation ago that we 
were said to be a law-ridden people. A generation ago almost 
every measure of police or of administration encountered an 
injunction. A generation ago we were proud of our doctrine 
of judicial power over legislation. A generation ago legislatures 
could be found giving executive functions to courts, and many a 
statute had to be held unconstitutional for violation of our con- 
stitutional separation of powers. Less than a generation ago the 
Supreme Court of one of our States committed the adjustment of 
diflSculties over railway crossings to courts of equity. A genera- 
tion ago it was fashionable to commit the enforcement of pro- 
hibitory laws to courts of equity. It is not so long ago that 
the powers of our courts of equity were extended to embrace the 
enforcement of anti-trust laws. It is not so long ago that the 
hands of the administrative authorities were systematically tied 
down by common law liability and judicial review. Where 
some peoples went to one extreme and were bureau-ridden, we 
seemed to go to the other extreme and be court-ridden. We had 
achieved in very truth a government of laws and not of men. 
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But a reaction has set in. Within a generation the venue of 
litigation over private water rights in the Western States has 
been taken from courts and given to state boards of engineers 
and state boards of control. The workmen's compensation act 
has taken a great mass of litigation out of the courts ai^d com- 
mitted it to administrative tribunals. Even in criminal law, 
which we think of as par excellence the domain of the common 
law, juvenile courts, parole and probation commissions, and the 
attempt to individualize the treatment of offenders, and the 
attempts of medical offenders to take questions of medical opin- 
ion out of the forum and commit them to some sort of medical 
referee — all these things are making great inroads upon the 
administration of justice by judicial tribunals, and committing 
more and more the adjustment of the relations of the individual 
with his fellows to executive boards and commissions. 

Chief, of course, among these executive tribunals are our 
public service commissions, and the reaction has perhaps gone 
the farthest here. In many jurisdictions these commissions are 
not bound by the legal rules of evidence. In many jurisdictions 
their findings of fact are not subject to review, and it has been 
a serious question in the courts of some states whether they had 
a right even to review the question whether there was any evi- 
dence at all to sustain a finding. Some states have been so 
fearful that the courts would review the proceedings of these 
executive tribunals that they have expressly provided that the 
reviewing court could do no more than pass upon bare legal 
question certified to it by the commission. Where a generation 
ago we confided to our courts almost the details of administra- 
tion, and the whole conduct of public and individual affairs was 
subject to judicial scrutiny, today it would seem as if we were 
willing to take away everything but a fifteen dollar replevin suit 
over a cow from our courts of justice. 

This is nothing new in legal history, and if we look back at 
the history of our legal system we can see some of the reasons 
for it. In the sixteenth century English lawyers are found com- 
plaining of the same thing. They are found complaining that 
scarcely any business of importance came to the king's courts at 
law. In the reign of Queen Mary a sergeant at law said that 
it was no wonder that the king's justices took three or four 
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years to decide a case, because if they did not, they would have 
nothing to do in their courts but to look about them. That was 
an era of executive tribunals. The king's council, the court of 
requests, the court of chancery, the star chamber, all of these 
were executive tribunals, with a Romanized and a summary 
procedure ; and they were tribunals which proceeded very largely 
along these oriental lines of justice without law. Equity began 
in just that sort of thing. The old bills in equity appealed to 
the chancellor, not on a legal point or as a matter of right, but 
as a matter of **alms and charity." The complainant told the 
court that he was an old soldier, injured in the wars in France, 
or that he was a servant of the Duchess of Clarence, who had 
rendered notable service in the king's household, and on that 
ground he sought relief which he could not get from the king's 
justices. It was not until a century later, when lawyers began 
to sit upon the woolsack, that equity became the refined legal 
system with which we are acquainted today. In other words, 
there was in that period a reversion from legal justice, admin- 
istered in the king's couirts of common law, to executive or ad- 
ministrative justice — justice without law, administered in execu- 
tive tribunals — ^and the reason I think was much the same as 
the reason for the movement of which I have just spoken. 

Let us remember that after the Reformation, in the great 
expansion of commerce and industry and development of wealth, 
and movement for colonization that went on in England, the 
king's courts were deciding cases with the judicial machinery 
of the reign of Edward the First. They were deciding cases or 
the basis of a feudal property law, which sprang up to meet the 
conditions of the thirteenth and fourteenth centuries, and the 
English courts after the Reformation, struggling to administer 
justice to sixteenth and seventeenth century England with the 
judiciary machinery of Edward the First and with a feudal 
property law, are exactly comparable to the courts of America 
of the twentieth century, struggling to administer justice to the 
crowded, urban, industrial, heterogeneous population of twen- 
tieth century America on the basis of the judicial organization 
devised after the Revolution for the homogeneous rural, pioneer, 
agricultural community of that time. (Applause.) 

If that is so, we see something of what will happen to this 
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executive justice. The executive justice of the court of chanc- 
ery and the star chamber was gradually put down, and the star 
chamber left its mark in our common law only in the law of 
misdemeanors, which is now as technical as the free and easy- 
justice of the star chamber was oriental. The rough and ready- 
justice of the chancellor was turned into our refined system of 
equity, and the rough and ready summary tribunals of sixteenth 
century England have left no mark except in the liberalizing 
and modernizing of the law of the centuries that came after. 

And so I say today, if we make the machinery of the judicial 
administration of justice adequate to its tasks, we need have no 
fear that this rule of oriental justice will go very far. The on- 
ward march of executive justice will cease the moment we put 
judicial justice in a position to compete with it; for no man 
and no set of men can long be entrusted safely with the royal 
prerogative of administering justice without law. It is only a 
saint like King Louis who can be expected to achieve justice 
in that way, and canonizations have not been frequent in recent 
centuries. 

When we come to look immediately at American judicial or- 
ganization, we see that three factors have entered into it. The 
first of these factors was the organization of the English courts 
at the time of the Revolution. The second of these factors was 
the need for rapidly working out a common law for America on 
the basis of the somewhat stagnant E!nglish legal tradition of 
the end of the eighteenth century. The third of these factors 
was the need of decentralization in a period of long distances 
and expe^sive travel and sparse population in tihe pioneer rural 
communities of post-Revolutionary America. 

Now let us look just a moment at each of these. We must 
remember, in the first place, that the history of American law 
begins not in the colonies, but after the Revolution. For the 
most part, the law administered prior to the Revolution in 
colonial America was anything but well-defined. The justice of 
colonial America was executive and legislative. The legislature 
granted new trials in New Hampshire down to 1804, and in 
Rhode Island down to 1837, and you can imagine what a pro- 
found body of legal principles governed the trial lawyer under 
those circumstances. (Laughter.) The legislature granted di- 
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vorces in Pennsylvania down to 1874 and in Alabama to the '80^g. 
The remnants of legislative justice died slowly. Executive jus- 
tice died slowly. The mayor of New York City held the city 
ooTirt down to the constitution of 1825 in that state, and the 
highest court of review in New York down to 1846 was the 
senate. It is well known among lawyers that many of our best 
common law authorities are decisions of the great judges of the 
Supreme Court of New York in the period down to 1846, which 
were reversed by the senate on error or appeal. (Laughter.) 
In the colonial period the tribunals were either executive or 
legislative, as I have said; or if there were courts of justice they 
were manned chiefly by laymen. A blacksmith was justice o^ 
the highest court of Rhode Island until 1818, and the Chief 
Justice from 1819 to 1826 was a farmer. It is not strange that 
none of the decisions of that court began to be reported until 
1828. Nobody was interested in the decisions of Charles Bray- 
ton or Isaac Wilbour. 

So it was not until after the Revolution, when permanent 
judicial tribunals, manned by lawyers, were set up, that we be- 
gan to get the law with which we are familiar as the Anglo- 
American common law, and our judicial institutions were for- 
mative in that period. The model, of course, was the English 
judicial organization of the eighteenth century ; but that judicial 
organization .had remained, with the exception of the addition 
of the court of chancery, substantially unaltered since the days 
of Edward the First, and in particular it involved the primitive 
characteristic which marks all archaic legal institutions — com- 
plexity rather than simplicity, multiplication rather than unifi- 
cation. Let us remember that in legal history the special always 
comes before the general. We get a rule for each case before 
we begin to get principles running all cases. We get special 
writs for each case before we begin to get classes of actions for 
classes of cases. We get an unrelated series of independent 
rules before we begin to get a logical legal system. And so it is 
in the matter of courts of justice in the primitive community. 
When a new set of cases arises the rule is to set up a new court. 
At Rome, when the litigation of the foreigner began to be im- 
portant, and it was necessary to do something for him, the 
Romans did not admit the foreigner to their regular courts, but 
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they set up a new court especially for fweigners. When 
in the reign of Augustus testamentary trusts began to be im- 
portant, the ordinary courts were not given jurisdiction of testa, 
mentary trusts, but a new court waa set up that could deal with 
testamentary trusts and nothing else. And so it is always. In 
the beginning of legal development in the Anglo-Saxon law a 
man who wanted justice according to his means went to the 
hundred, or the shire, or the gemot, the king's council of wise 
men, or the king himself. He could get the cheap justice of his 
fellows in the hundred, or the expensive justice of the king, ac- 
cording to his means. Before Edward the First broke up the 
private jurisdiction of feudal lords, the English litigant could 
go to the county court, he could go to the king's superior courts 
of common law, where there were three courts of almost concur- 
rent jurisdiction, he could go to the itinerant justices, he could 
go to the king's council, or even to the king in person, for ex- 
traordinary relief. 

When Lord Coke wrote his fourth Institute on the organiza- 
tion of courts in the seventeenth century, he enumerated seventy- 
four courts in England, and seventeen of those seventy-four did 
the work which is now done in England by three — ^the county 
court, the supreme court of judicature, and the House of Lords. 
In 1873, when England overhauled her judicial system in the 
Judicature Act, thirteen tribunals, eight of them courts of first 
instance, and five of them appellate courts, were united in the 
single Supreme Court of Judicature. Then I say to you our 
complexity of judicial organization in this country is due pri- 
marily to our taking for our model the archaic English judicial 
organization as it existed at the end of the eighteenth century. 

But two other factors entered into this matter. Another factor 
was the need of some machine for determining the law. Men 
had become dreadfully impatient under the crude administra- 
tion of justice by executive and administrative and legislative 
bodies, and by courts not named by lawyers, prior to and during 
the Revolution. They called for certainty. In the colonial com- 
munity there was not much needed but to keep the peace. Men 
were not brought together much in crowds. They lived apart on 
their farms and homesteads. The points of contact between man 
and man that gave rise to litigation were not numerous. But 
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with, the development of commerce and industry and the com- 
plex society after the Revolution, it was necessary to have order 
and system and certainty in the administration of justice. And 
so the prime need of the time was to make over, rather rapidly, 
the common law tradition brought from England into a common 
law of America. Our judicial hierarchy was very largely set 
up with this end in view. As a lawyer has put it: *' John Doe 
must suffer for the commonwealth's sake. " It was less important 
that John Doe get a speedy and exact justice than that John 
Doe's case be made to serve as a vehicle for bringing certainty 
and order and logic into the administration of justice. A 
writer describing the situation during that period tells us an 
apocryphal story of Herodotus about a certain land of the 
Egyptians, where there was a great highway that all the public 
used in their goings and comings to and fro, and when a hole 
would appear a posse comitatus would come together with pipks 
and shovels and fill up that hole; and it was their proud boast 
that no two wayfarers ever fell into the same hole. Now, it was 
a situation of that sort with which our judicial system was 
organized to deal. Litigation was somewhat of an amusement to 
our forefathers. They were not so much concerned to get a 
speedy result, as to have a good run for their money, and the 
commonwealth was glad to have them run for it, if that would 
settle the law for the future. 

Then a third element, and not the least, in producing our 
system of judicial organization in this country, was the need 
of decentralization. In those days of bad roads, long distances 
and sparsely settled communities, in the days of travel by horse- 
back or by stage coach, with magnificent distances and travel 
expensive, it was a vital need to bring justice to every man's back 
door, and the back doors were not so nxunerous in those days 
but what a few justices could succeed in doing it. Some of our 
commonwealths have not yet got away from the peripatetic 
supreme courts of those days. In the commonwealth where I 
now live, although every case that is actually argued is argued 
at Boston, the supreme court makes a solemn parade about over 
the state, because it was required to do so in the old days, when 
it was not convenient to bring the whole bar of a community to 
Boston on horseback. (Laughter.) You fortunately have been 
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delivered from that in this empire of yours, because I fancy 
the horse has not yet been invented that would transport the bar 
in that way. 

Those then were the factors that operated immediately to de- 
termine our American judicial organization. Now, what was 
this English model that we proceeded on! At the bottom were 
the local peace magistrates with petty jurisdiction; next were 
the king's bench, common pleas and exchequer, with a concur- 
rent jurisdiction; next was a central court of equity. Then 
there were ecclesiastical courts, with a probate and divorce 
jurisdiction. Then by way of appellate jurisdiction the king's 
bench reviewed the common pleas, the exchequer ch^tmber re- 
viewed the exchequer, the king's bench and the common pleas, 
and the House of Lords reviewed everything. That, of course, 
was too archaic to be followed exactly in this country. Yet we 
did follow its main lines. If you look at the main lines of that 
organization, you will see we have at the bottom a set of local 
and petty magistrates' courts, manned by laymen. Then we 
have the superior courts of law, a central tribunal of jurisdiction 
at law, where cases are heard at the circuit, but reviewed in 
the court in banc. Then we have a central court of equity, in 
which testimony is taken in the locality, but causes are heard 
at Westminster. Then a set of probate courts in the different 
ecclesiastieal subdivisions of the kingdom, and then finally an 
intermediate tribunal in the exchequer chamber, and above all 
the ultimate appellate tribunal, the House of Lords. 

And now, when you come to look at American judicial organi- 
zation, you will see with a slight modification it follows those 
lines exactly. The modification came, as near as I have been able 
to make out, from the French judicial organization. Things 
French were very popular in America after the Revolution, and 
things English were at a bit of a discount. The English com- 
mon law had hard work to survive the odium that attached to 
things English after the Revolution, and if our fathers had only 
been able to read French law books, I do not know what might 
have happened. But, fortunately or unfortunately, as the case 
may be, they could not read Franch, and cases had to be decided 
in one way or another, and the English books had their effect, 
and it was only in a few things, therefore, that these French 
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things left a permanent mark. One of them was in judicial 
organization. The French judicial organization has a local civil 
tribunal aad local criminal tribunal of first instance in every 
locality; then certain disrtricts with district courts of appeal, 
and then an ultimate appellate tribunal, the Court of Cassation 
at Paris. Now, the Federal judicial act of 1789 followed that 
model to a certain extent, in the supreme court, the circuit court 
and the district court; and the New York reorganization of 
1847 also followed that to some extent, so that we have in the 
newer jurisdictions in the country, which have followed the 
Federal judiciary act and the New York reorganization, a graft- 
ing of this French conception upon the common law idea of 
organization of courts. 

It may be worth while, just a moment, to draw a sort of com- 
posite photograph of American judicial organization. I do not 
attempt to state the judicial organization of any particular 
commonwealth, but to suggest to you the impression I have de- 
rived from studying somewhat particularly some forty-eight 
different judicial organizations, and endeavoring to get the prin- 
cipal lines upon which they have been developed. If we start 
at the bottom, we find local magistrates' courts, manned usually 
by laymen, tribunals in which we have no confidence, so that 
we insist on review and trial de novo of the cases in which their 
judgments have been pronounced, in our next grade of tribunal, 
our superior courts of first instance. Next conies a set of superior 
courts of first instance, organized usually in districts ; organized 
usually in this country by and large in a pretty hard and fast 
way, so that the judge in a particular district often cannot sit 
anywhere else, or if he can sit anywhere else, it is only by ex- 
change, or by being called in specially. Even where they have 
adopted provisions whereby judges of these districts can sit 
elsewhere, it is no one's business to make them, and consequently, 
in many parts of the country we have a situation where in one 
district the courts are hopelessly in arrears, and in another the 
court is getting along very comfortably, with a considerable 
margin of leisure. It is no one's business to attend to such a 
situation, even in jurisdictions where it is possible to do so. 
Then next we have in some of our jurisdictions a separate court 
of chancery, but usually the chancery jurisdiction is confided 
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to this court of first instance that I have spoken of. We see, 
then, that in general our superior court of first instance has a 
general common law, equity and criminal jurisdiction. Then 
very commonly over that we put a set of intermediate appellate 
courts. That has become pretty common in this country. In 
New York, the appellate division ; in Pennsylvania, the superior 
court ; in Indiana, the court of appeals ; in Illinois, the appellate 
courts; in Georgia and in Alabama, the court of appeals; the 
courts of appeal with which you are familiar here ; the district 
court of appeals in California — all those tribunals are modeled 
in general on the Federal intermediate appellate jurisdiction. 

Now, you may say: **In an empire such as we have here, 
how are we going to get along without thatf Well, I expect 
it would be much easier than we think. Let us remember that 
that intermediate review is an excrescence on the common law. 
It is not a common law idea at all. At common law the normal 
mode of review was after a trial at circuit to go to the court 
in banc, with a motion in arrest of judgment!, or a motion for a 
new trial; and what did the work that is done by these inter- 
mediate appellate tribunals was a motion for a new trial, not 
before the judge at circuit, but before the four justices of one 
of the superior courts in banc. This intermediate appellate 
stage ought to be made, and could be made, as it was at common 
law, as simple as a motion for a new trial. We all of us know 
that, the country, through and by and large, a motion for a 
new trial addressed to the judge before whom the case was tried, 
is pretty perfunctory. The original common law proceeding 
for a new trial has become our intermediate appeal; but un- 
happily we took the analogy of error to parliament in our tri- 
bunals in this country, and not, as we should have done, the 
analogy of a motion for a new trial, or a motion in arrest, or 
motion for judgment non obstante before the court in banc. 

Now, on top of all of this we have our ultimate appellate 
tribunals, modeled in general, of course, on the exchequer 
chamber, but with a good deal of the procedure and many of 
the jurisdictional incidents of appellate jurisdiction proper. 
The diffijculty with that organization is that it wastes judicial 
power. Generally these judges can only sit in the tribunals 
for which they are elected, or appointed or commissioned; and 
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it may very easily happen that one tribunal may be crowded 
with business, and another have relatively little business, but 
there is no one whose duty it is to put his hand to the machine 
and direct the judicial power of the commonwealth to the place 
where the work remains to be done. 

It happened in one of our commonwealths recently, where the 
public are all investors, and judges might properly, therefore, 
have been in this predicament, that in an important controversy 
involving the charter of a corporation, out of seven justices, four 
were stockholders in the corporation, and disqualified. There 
was no machinery in that commonwealth for putting anyone on 
the bench of the highest court of the state to settle that difficulty. 
The parties ultimately compromised as the only way out of a 
ridiculous situation. Now, that could not have happened in 
England. In England, since 1873, it would have been the duty 
of the Lord Chancellor under those circumstances to take three 
men from their judicial force, or four men, if need be, and put 
them where there was work to be done. There is nothing in 
the way of a judicial superintendent of our judicial machine to 
cope with a situation of that kind. I do not need to discuss the 
obvious to an American bar association. We all have experienced 
the workings of this machine of ours. We all know that in every 
large city of the country, our dockets are hopelessly in arrears, 
and we can hardly credit it when we read in the reports that 
they complain bitterly in England because it takes sometimes as 
long as twelve months to go from, the county court at the bottom 
to the House of Lords at the top, when a little while ago it only 
took nine month^H-and why these extra three months? I do not 
believe there is a commonwealth in this country that would not 
be grateful if they could go, not from the bottom, but from our 
superior court of first instance, to the ultimate tribunal and get 
a final decision in that same twelve months. 

Now, mark you, it is not because they have more judges in 
England; because they have fewer. The municipal court of 
Chicago has twenty-eight judges, doing a business in judgments 
of $5,000,000.00 a year, disposing on the average of 200,000 
cases in a year. It is not the number of justices. It is not 
the number of judges. For example, England, to do the whole 
legal business of that island, including the work that is done in 
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one of our commonwealths by our State and Federal courts, 
including admiralty and bankruptcy^ and to do the appellate 
work of the whole British Empire, has a staff of judges not 
as large as the commonwealth of Massachusetts. It is not that 
they have got more judges. They have got fewer. It is not 
entirely that they have got better ones, although they do suc- 
ceed in putting their very best legal talent upon the bench. 
More than anything else it is because in 1873 they overhauled 
this complicated machine and took steps to make it possible to 
utilize the judges whom they put upon the bench to the best 
advantage. ' '^ 

In 1873 Lord Selborne in preparing the Judicature Act of 
that year conceived the idea of unifying the judicial system. 
His plan, unhappily, was not carried out. An archaic circuit 
system was left untouched. The recommendation as to county 
courts was not adopted, and the conservatives, Afith their tra- 
ditional respect for the House of Lords, refused to cut off the 
jurisdiction of the House of Lords. But although Lord Sel- 
borne 's scheme was mutiliated in that way, his consolidation of 
thirteen courts into one Supreme Court of Judicature absolutely 
revolutionized the administration of justice in England. Such 
a thing as Jamdyce vs. Jamdyce has been impossible in Eng- 
land since 1873. 

We cannot expect in this country to adopt the judicial or- 
ganization of England or any other country off-hand, and I 
think it would be a great mistake for one of our commonwealths 
to adopt word for word the judicial system of any other. It is 
quite ridiculous to expect that Rhode Island, with the area of 
one of your counties, and the population of an empire, should 
have a judicial organization like a commonwealth such as Texas, 
with the area of an empire and the problems of an empire 
but not exactly yet an imperial population. So these are mat- 
ters to study with respect to each locality, and the problems 
of that locality, and what I want to impress upon you is rather 
the principle than any particular detail. That principle is to 
organize the personnel of the judicial department, to organize 
the business of the judicial department, both its judicial busi- 
ness and its administrative business, so that the whole judicial 
power of the commonwealth can be directed where there is busi- 
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ness, to the dispatch of that business. Those three things are of 
importance — organization of the personnel, organization of the 
judicial business, organization of the administrative business. 
There ought to be a great functionary, who is charged with re- 
sponsibility for the work of this machine, and he ought to have, 
either himself or along with some committee of judges, a power 
coincident with that responsibility. 

Let us see how that works. In England the Lord Chancellor 
is a political oflfllcer. He comes and goes with the ministry. He 
is responsible to Parliament. When Lord Lorebum, who was a 
great lawyer, but a poor administrator, lost his grip on the 
machine, things began to get in arrears. He was more in- 
terested in the%fine points of equity than in the grist that was 
coming from his mill. There was such an outcry in Parliament 
that Lord Lorebum retired and Lord Haldane, a veteran ad- 
ministrator, took hold of the machine, and justice moved for- 
ward. Now, I say there ought to be a responsible head of the 
organization, charged with the duty of making it work, and 
responsibility to the people that it does work. The divided re- 
sponsibility of our system of electing judges for localities is no 
responsibility. Nobody is responsible. Where everyone is re- 
sponsible, no one is responsible. 

And then, in just a moment more, because I have already 
taken a great deal of time, let me say something about organiz- 
ing the administrative work of the court. Let us think of a 
bit of history here. The clerkships of the courts were the per- 
quisites of the medieval judges. The judges were paid by fees, 
as our justices of the peace generally are still, and a suspicion 
grew up in time that that was not altogether wholesome for 
the administration of justice. I do not know what your traditions 
are here, but in the domain I came from the initials J. P. were 
popularly taken to represent ** Judgment for plaintiflE," because 
the plaintiff was wise enough to select for a defendant a party 
who could pay the costs. (Laughter.) Now, something of that 
same idea, operated to change the system of remuneration of 
the king's justices; but the king's justices continued to appoint 
their relatives to be clerks, and the relatives were much more 
interested in the emoluments of those ofi8.ces, than in the way 
in which they performed their duties. We brought that vicious 
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system to this country. I can well remember in the community 
where I used to practice that the clerk of the courts in the 
larger counties of the state received four and five or six times 
the compensation of the judge who appointed him, and finally, 
those positions became so valuable that it was not considered 
expedient to let the judge appoint him, and they were elected. 
It is true, I suppose, in the majority of our jurisdictions, that 
the clerks and administrative officers of our courts are abso- 
lutely independent. Bach clerk's office is a little kingdom by 
itself. It is nobody's business to improve the administrative 
part of our judicial machinery. It is nobody's business to re- 
flect on the expense. Statistics now show that about 30 per cent 
of the cost of administering justice goes into forms that are of 
no earthly utility*; that the administrative part of our judicial 
determination of justice, costs more than the judicial part. 
The municipal court of Chicago was recently confronted with a 
condition and not a theory. The city needed money for other 
things besides administering justice. The courts had to spend 
less money. What could be done? It was discovered it cost 
$200,000.00 a year in that court to write out an elaborate com- 
mon law judgment in each case. That form comes down from 
the time when the clerk's compensation was a penny for every 
ten words, and he had many formulas that could use up ten 
words — to-wit, in the manner following, that is to say. (Laugh- 
ter.) Two hundred thousand dollars a year were saved in that 
court by an abbreviated record. Now, it is no one's business in 
our American judicial organization to look after such things. 
It is no one's business to study them. There ought to be a 
chief clerk, and he would render as important a service as any 
one in the judicial machinery except the chief judge, to stud" 
the administrative work of the tribunals of the commonwealth 
to be responsible to the people, that money should not be wasted 
in that administrative work — to be responsible to the court, 
because no one should be more responsible to the court than the 
servants of the court who do its ministerial work. 

I remember before I was caught for the teaching business, 
when I was endeavoring to earn a livelihood in the practice in 
my native state, I had a Hibernian client who had some very 
valuable town lots. He had not paid much for them, but as 
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often happens with town lots, they had increased in value far 
beyond their original cost. The Northwestern Railroad came 
into that community, and built what in ordinary communities 
we would call a brick depot, but in the enthusiastic boom days 
on the plains that was not a brick depot. It was a terminal 
station. (Laughter.) In building this terminal station they 
cut oflE my client's access to these lots, and under a statute which 
provides that when property has not been taken but has been 
damaged, an action in that commonwealth can be brought against 
the railroad company that does the damage, we brought an ac- 
tion against the company for damage to these lots. The com- 
pany brought a very eloquent trial lawyer out from Chicago to 
try this case, and he presented a wonderful picture to the jury 
of the skyscrapers and the warehouses and the factories that 
were going up on Pat's lots because of being adjacent to this 
terminal station, and he convinced the jury that these lots had 
been benefited, and Pat had to pay the costs. About a week 
later this same railroad company ran one of its freight trains 
along its tracks, in and adjacent to Pat's farm, so carelessly and 
recklessly as to take the tail oflE of one of Pat's calves, and Pat 
immediately brought an action in the county court for heavy 
damages. The claim agent came down from Omaha very in- 
dignant. He said: **Mr. McCleary, what are you suing us for 
in a little matter of this sort? We always settle matters of this 
kind. Presently when that calf has grown up and you take him 
down to South Omaha and sell him, he will bring just as much 
as any other." But, says Pat: **It was only last wake you 
was after taching me the great value of terminal facilities." 
(Laughter.) 

Now, terminal facilities, ladies and gentlemen, are just as im- 
portant in a speech as in a calf, and so I have only one thing 
more to suggest to you. Such a reorganization of courts will 
necessitate radical constitutional changes in most, if not all, of 
our commonwealths; but those changes are not as diflBLeult as 
they used to be. All kinds of cures and nostrums that every 
lawyer knows run counter to the Anglo-American experience of 
centuries are finding their way without much difiiculty into our 
constitution; and I believe if we exert ourselves vigorously in 
the profession we shall find it in the end as easy to do a thorough- 
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going bit of service to the commonwealth of this sort as the 
teachers of political science are finding it to put some of their 
patent ideas into our constitutions. But at any rate the life 
of our law is in enforcement. The very life of the common law 
is in its development through the experience of enforcement in 
concrete cases. The very future of our law is bound up in the 
courts, which are the living oracles of the law. 

One of the great English jurists of the present generation 
has painted for us the realm of the jurist's fancy, -where Moses 
and Manu sit enthroned, guiding the dawning sense of judg- 
ment and righteousness in the master races of the earth, where 
the crimes of a Bonaparte and the bigotry of a Justinian shall 
be forgotten, because at their bidding the rough places in the 
way of justice were made smooth. Our fathers were more con- 
cerned that this way of justice should somehow reach its goal 
than that it should be smooth. They thought of a litigant as a 
pedestrian, as a licensee rather than an invitee upon the way 
of justice, as one whose business it was to choose a competent 
guide, and to go slowly and deliberately and take the risk of 
visible dangers; and they Tyere content if ultimately, at the ex- 
pense of many hard knocks, and putting up over night at many 
a wayside station for repairs, he ultimately had a chance of 
reaching justice. Today a reckless generation is seeking justice 
in automobiles and motorcycles, and demands a smooth and well 
paved way that shall go swiftly and straightly somewhere — ^if 
to justice, so much the better. 

Altid so I say the technicalities of the nineteenth century law- 
yer, and the deliberateness of the nineteenth century judge may 
sometimes be forgotten — iti may sometime be forgotten that tihey 
reached justice by circuitous paths and over mountains and un- 
bridged rivers — ^if the lawyer of the twentieth century learns to 
lay out a broad and straight and smooth and well paved high- 
way,, which also shall lead ultimately to justice. (Applause.) 

Judge E. B. Perkins : The ordinary busy lawyer forgets what 
he has heretofore known about the history of jurisprudence and 
court organization, and I know that I express the delight of 
every lawyer present at having had recalled to his memory what 
he had formerly known, and having added to his knowledge a 
very great fund of information that he did not possess, by the 
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address to which we have listened. Not only the philosophy of 
the administration of the law has been presented, but the various 
theories have been sketched for us so that every man present 
today is a wiser man about the administration of law than he 
was when he came here. As a partial evidence of our apprecia- 
tion of this address I move you, sir, that Dr. Pound be elected 
an honorary member of the Texas Bar Association. 

Mr. Saner : I second the motion. 

The motion was unanimously adopted by a rising vote. 

ThIb President : It affords me great pleasure to claim you as 
an honorary member of this Association by the unanimous vote 
of the body. (Applause.) 

Dr. Pound : , I thank you. 

The President : Dr. Pound's address is an outline of the sub- 
ject of judicial reform and the reform of courts. A little later 
we will have a report from the special committee on that same 
subject. We have with us today Mr. A. H. McKnight, who has 
been giving special attention to the history of the jurisdiction of 
our Supreme Court and its development, and a paper from him 
on that subject will now be presented. (Applause.) 

Mr. McKnight : Mr. President, Gentlemen of the Bar Associa- 
tion, Ladies and Gentlemen : A well known Texas lawyer a few 
years agp stated to the late Chief Justice Brown that he had 
very little interest in the Supreme Court of the State, and so 
far as he was concerned it might be abolished. Judge Brown ex- 
pressed surprise at the statement, and asked why it was made. 
The lawyer replied, half in jest, and half in earnest, that he had 
been trying for years, through applications for writs of error, 
to take his cases into the Supreme Court, but had never been 
permitted to do so, and for that reason the continued existence 
of the court was a matter of very little concern to him. (Laugh- 
ter.) I presume there are not many lawyers her^e who would 
like to see the Supreme Court abolished, but there are many, 
doubtless, who find it difficult at times to determine whether the 
court has or has not, or should or should not, take jurisdiction 
of his cases. As a result we see the wheels of justice constantly 
clogged by applications for writs of error which the court finds 
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it necessary either to dismiss for want of jurisdiction, or else 
to refuse. We have listened to the very able address of Profes- 
sor Pound with reference to the judicial machinery, both as it is 
and as it should be. We will hereafter have something more as 
to the judicial machinery as it should be in this State, but I 
purpose for a short time — it may be a longer time than some of 
you care to listen to — to call your attention to some matters as 
they relate to the judicial machinery that now exists. We must 
get along with this machinery for a little while, at least, and, 
therefore, before we undertake to say what ought to be done to 
guide us in the future, it is well for us to understand just what 
the situation is. 

THE APPELLATE JURISDICTION OF THE SUPREME COURT 

OP TEXAS. 

By A^ H. McKnight of Dallas. 

The jurisdiction of the Supreme Court is of two kinds : first, original 
jurisdiction, and, second, appellate jurisdiction. While the original 
jurisdiction is important, it is the appellate jurisdiction with which 
lawyers are most concerned, and I purpose discussing it only. 

The Courts of Civil Appeals were organized under an amendment 
to the Constitution, adopted September 22, 1891. This amendment 
(Article V, Section 3) provides that the appellate jurisdiction of the 
Supreme Court "shall extend to questions of law arising in cases* of 
which the Courts oif Civil Appeals have appellate jurisdiction, under 
such restrictions and regulations as the Legislature may prescribe." 
It further declares : 

"Until otherwise provided by law, the appellate jurisdiction of the 
Supreme Court, shall extend to questions of law arising in the cases 
in the Courts of Civil Appeals in which the judges of any Court of 
Civil Appeals may disagree, or where the several Courts of Civil Ap- 
peals may hold jdifferently on the same question of law, or where a 
statute of the State is held void." 

By Section 6, of Article V, the Courts of Civil Appeals are given 
"appellate jurisdiction co-extensive with the limits of their respective 
districts, which shall extend to all civil cases of which the District 
Courts or County Courts have original or appellate jurisdiction, under 
such restrictions and regulations as may be prescribed by law;" and 
it is provided that the decisions of such courts, shall be conclusive 
on all questions of fact brought before them. 

The Constitution thus makes the appellate jurisdiction of the Courts 
of Civil Appeals conclusive or final on all questions of fact, but leaves 
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the Legislature free to adjust the appellate jurisdiction on questions 
of law between the Supreme Court and the Courts of Civil Appeals as 
it may deem proper. The jurisdiction given the Supreme Court for 
the time being, however, shows clearly that tlie framers of the amend- 
ment had in mind the two purposes accomplished by the decision 
of cases — one the betterment of controversies, a private purpose, 
and the other statement of what the law is, a public purpose — and 
perceived the confusion that might result if the Courts of Civil Ap- 
peals were permitted finally to say what the law is, and that they 
sought to prevent this confusion by giving the Supreme Court power 
to harmonize the conflicting views of the judges and the Courts of 
Civil Appeals. 

The Legislature, in 1892, passed two acts to carry into effect these 
provisions of the Constitution. In them it departed from the method 
of defining the jurisdiction of the Supreme Court used by the Con- 
stitution makers and. specifically stated in what cases the jurisdiction 
of the Courts of Civil Appeals should be final. But by providing for 
certificates from the Courts of Civil Appeals in certain, cases, the Leg- 
islature endeavored to preserve that unity of decision which the 
framers of the Constitution intended should obtain. 

The first of these acts related to the jurisdiction of the Supreme 
Court and to practice in it, and the other to the jurisdiction of the 
Courts of Civil Appeals and to practice in them. In the first act it 
was provided that cases should be taken to the Supreme Court by 
writs of error from final judgments of the Courts of Civil Appeals, ex- 
cept in particular cases in which writs of error might be allowed in 
reversed and remanded cases, and that the Supreme Court should 
have appellate jurisdiction co-extensive with the limits of the State, 
"which shall extend to questions of law arising in all civil cases of 
which the Courts of Civil Appeals have appellate but not final juris- 
diction." These provisions were carried into the Revised Civil Stat- 
utes of 1911 as Articles 1521 and 1522. 

It becomes necessary, then, to look to the Courts of Civil Appeals 
Act to deterimne what cases might be carried to the Supreme Court. 
This matter is covered by the provisions of the said Act, which later 
became Articles 1591, 1619, 1620, 1621, and 1622 of the Revised Civil 
statutes of 1911. Article 1591 reads: 

"The judgments of the Courts of Civil Appeals shall be conclusive 
on the law and fact, nor shall a writ of error be allowed thereto from 
the Supreme Court in the following cases, to-wit: 

"1. Any civil case appealed from a county court or from a district 
court, when, under the Constitution, a county court would have had 
original or appellate jurisdiction to try it, except in probate matters 
and in cases involving the revenue laws of the State or the validity 
of a statute. 

"2. All cases of boundary. 
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"3. All cases of slander. 

"4. All eases of divorce. 

"5. All cases of contested elections of every character, other than 
for State officers, except vv^here the validity of the statute is attacked 
by the decision. 

"6. The judgments of said Courts of Civil Appeals shall be final in 
all appeals from interlocutory orders- appointing receivers or trustees 
or such other interlocutory appeals as may be allowred by law. 

"7. The judgment of said court shall be final in all other cases as 
to law and facts, except where appellate jurisdiction is given to the 
Supreme Court and not made final in said Courts of Civil Appeals." 

Article 1619 authorizes the Courts of Civil Appeals to certify ques- 
tions of law to the Supreme Court when deemed advisable, and Ar- 
ticles 1620 to 1622, inclusive, provide for certificates of dissent when 
a member of the Court of Civil Appeals enters his dissent in any case. 

In 1899 the Legislature passed an act which makes it the duty of 
the Courts of Civil Appeals to certify questions of law to the Supreme 
Court in cases of conflict between their decisions and prior decisions of 
other Courts of Civil Appeals, and prescribes the duty of the Supreme 
Court in such cases. This statute cured a real defect in the law, but 
it still left the Supreme Court without power to harmonize conflicts 
between opinions of the Courts of Civil Appeals and its own opinions 
in county court cases; that is, easels that either originated or might 
have originated in county courts. Newnom vs. Neill, 101 Texas, 42. Its 
terms are substantially embodied in Articles 1623, 1624 and 1625, Re- 
vised Civil Statutes of 1911. Article 1623 reads: 

"Wherever, in any cause, at any time pending in any of the Courts 
of Civil Appeals of the several - Supreme judicial districts of the State 
of Texas, any one of said courts may arrive at an opinion in the de- 
cision of any such cause that may be in conflict with the opinion here- 
tofore rendered, or hereafter rendered, by some other Court of Civil 
Appeals in this State on any question of law, and such Court of Civil 
Appeals refuses to concur with the opinion so rendered by such other 
Court of Civil Appeals, it shall be the duty of such court failing to 
concur with the opinion in conflict with the opinion so arrived at 
by such court, through its clerk, to transmit the question of law, 
duly certified to, involved in the cause wherein said conflict of. opin- 
ion has arisen, together with the record of transcript in such cause, 
to the Supreme Court of the State of Texas for adjudication by the 
Supreme Court." 

In 1907 the Legislature passed an act, which was amended in 1909, 
authorizing appeals from orders granting, refusing or dissolving tem- 
porary injunctions and regulating the practice on such appeals in 
the Courts of Civil Appeals and the Supreme Court. This act forms 
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the bajsis of Articles 4644, 4645 and 4646, Revised Civil Statutes of 1911. 

The statutes thus mentioned, that is Articles 1521, 1591, 1619, 1620 
to 1622, inclusive, 1623 to 1625, inclusive, and 4644 to 4646, inclusive, 
reveal the appellate jurisdiction of the Supreme Court as it existed 
prior to the taking effect of the 1913 amendment of Article 152X. 

There was little room for controversy as to the jurisdiction of the 
Supreme Court under them. The Legislature simply provided that the 
Courts of Civil Appeals should have final jurisdiction in certain ap- 
pealed cases, and that the Supreme Court should have appellate juris- 
diction in all cases of vrhich the Courts of Civil Appeals had appel- 
late jurisdiction, except those in which the jurisdiction of the Courts 
of Civil Appeals was made final by statute. The Supreme Court could 
acquire no jurisdiction except through the Courts of Civil Appeals, 
and its jurisdiction was further limited to cases of which the Courts 
of Civil Appeals had appellate and not original jurisdiction. Schintz 
vs. Morris, 89 Texas, 648. 

There was some contention that under Article 1522 the Supreme 
Court might have appellate jurisdiction in cases of the classes there 
enumerated, although the jurisdiction of the Courts of Civil Appeals 
in such cases was made final by Article 1591 ; but clearly there was 
no basis for this contention, and the Supreme Court so held in T. & 
P. Ry. Co. vs. Langsdale, 88 Texas, 513, and other cases. Articles 1619, 
1620 to 1622, 1623 to 1625, and 4644 to 4646, gave rise to other con- 
tentions, which the Supreme Court disposed of, but not always prop- 
erly, as it seems to me. 

The Court held that it has jurisdiction to answer certified questions 
in all cases reaching it under Article 1619, without reference to the 
limitations of Article 1591. Darnell vs. Lyon, 85 Texas, 465 ; Wallis, 
Landes & Co. vs. Stuart, 92 Texas, 568; M. K. & T. Ry. Co. vs. Ma- 
hafley, 150 S. W., 881. This conclusion, which clearly is correct, was 
based largely upon the fact that Section 35 of the original Courts of 
Civil Appeals Act, of which Article 1619 is an amendment, authorized 
such courts to certify questions only in cases- of which they had final 
jurisdiction, though the Court broadly stated that there was no incon- 
sistenxiy between the article as amended and Article 1591. 

A different conclusion, however, was reached under Articles 1620 
to 1622. It was there held that a certificate of dissent would not lie 
if the case came within the provisions of Article 1591. Herf vs. James, 
86 Texas, 230, and subsequent cases. 

The correctness of this conclusion may be doubted, for Article 
1591 being general and 1620 being special, and 1620 being the later 
expression of the Legislature, it should prevail over 1591. And, then, 
by giving the Courts of Civil Appeals authority in some cases to say 
finally what the law is, it destroys that harmony of decision which 
the Legislature evidently intended to preserve. It also makes the 
words, "in any case" mean one thing in Article 1620 and an entirely 
different thing in Articles 1619 and 1623. 
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The Supreme Court has uniformly held that its right to consider 
certificates of conflict under Articles 1623 to 1625 is not limited by 
Article 1591. McCurdy vs. Conner, 95 Texas, 246 ; First National Bank 
of Aspermont vs. Conner, 106 Texas, 549 ; Warren vs. Wilson, 192 S. 
W., 529. Not only has the Supreme Court jurisdiction in cases of 
conflict where the jurisdiction of the Courts of Civil Appeals is in 
terms made final by Article 1591, but it may enforce that jurisdiction 
by a writ of mandamus, as the cases just cited show. 

■Articles 4644 to 4646 have been construed to repeal by implication 
that part of Section 6, of Article 1591, which covers interlocutory or- 
ders on applications for temporary injunctions, Spence vs. Fenchler, 
180 S. W., 597, but to leave the first five sections of the article in full 
force. McFarland vs. Hammond, 106 Texas, 579. The last decision was 
by a divided court, Associate Justice Hawkins dissenting. 

Under the law prior to 1913. cases reached the Supreme Court by 
writ of error except under Articles 1619, 1620, and 1623. Under those 
articles, which are still in force, cases go up on certificates from the 
<Jom*ts of Civil Appeals, and where Article 1591 is applicable, they 
may be taken up on certificates only. That is to say, in such cases 
writs of error will not lie. Gallagher vs. Kahm, 88 Texas, 514 ; Kemp 
vs. National Equitable Society of Belton, 190 S. W., 699. 

Where a writ of error lies, there is no necessity for a certificate, 
except as a means to expedite the disposition of cases. But there 
would appear to be equal reason for certificates in all cases. As 
stated, however, the settled construction of Article 1620 has come to 
be that a certificate will not lie under it when the case comes within 
the terms of (Article 1591, and that certificates are authorized under 
Articles 1619 and 1623 in all cases whether coming within the terms 
of Article 1591, or otherwise. 

In 1913 the Legislature, in effect, repealed Article 1522 as it had 
prior thereto existed, and amended Article 1521 to read : 

"The Supreme Court shall have appellate jurisdiction co-extensive 
with the limits of the State, which shall extend to questions of law 
arising in civil causes in the Courts of Civil Appeals in the following 
cases, when same have been broug^it to the Courts of Civil Appeals by 
v^o'it of error, or appeal, from final judgments of the trial courts: 

"(1) Those in which the judges of the Courts of Civil Appeals 
may disagree upon any question of law material to the decision. 

"(2) Those in which one of tHe Courts of Civil Appeals holds dif- 
ferently from a prior decision of its own, or of another Court of Civil 
Appeals, or of the Supreme Court upon any such question of law. 

"(3) Those involving the validity of statutes. 

"(4) Those involving the revenue laws of the State. 

"(5) » Those in which the railroad commission is a party. 

"(6) Those in which, by proper application for writ of error, it is 
made to appear that the Court of Civil Appeals has, in the opinion of 
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the Supreme CQurt, erroneously declared the substantive law of the 
case, in which case the Supreme Court shall take jurisdiction for the 
purpose of correcting such error." 

Thiii amendment made important changes in the law affecting the 
jurisdiction of the Supreme Court. Instead of designating the classes 
of cases in which the jurisdiction of the Courts of Civil Appeals should 
be final and stating that the Supreme Court should have jurisdiction 
in all other cases, as the law of 1892 did, it adopted the method of de- 
fining the appellate jurisdiction of the Supreme Court that was used 
in the Constitution. That is, it expressly named the classes of cases 
in which the Supreme Court should have appellate jurisdiction. It 
also allowed writs of error in reversed and remanded cases, contrary 
to the general practice theretofore existing, and permitted certificates 
in all cases falling within its terms, except Class 6 cases. In addi- 
tion it confined the Supreme Court's jurisdiction to appeals from final 
judgments of trial courts. 

Nothing is said in the amendment about the final jurisdiction of the ' 
Courts of Civil Appeals. But that 'was unnecessary, for when the 
Legfislature stated that the Supreme Court should have jurisdiction 
of certain cases, it as clearly said that the jurisdiction of the Courts 
of Civil Appeals should not be fijial as to the classes of cases enu- 
merated, and that it should be final as to all other classes of cases, as 
if the jurisdiction had been defined in those terms. 

The bar of the State generally assumed that Article 1521, as 
amended in 1913. limited Article 1591, and that when the amendment 
became effective the Supreme Court had jurisdiction over all cases of 
the classes therein enumerated, whether the jurisdiction of the Courts 
of Civil Appeals in such cases had prior thereto been final or not. And 
this view was adopted by the Supreme Court for a time in passing 
upon writs of error, at lesust as to cases falling within Section 6. Later, 
however, the Court, in Cole vs. The State of Texas, 306 Texas, 472, by 
a majority opinion, held that Article 1591 was not affected by the Act 
of 1913, and that the jurisdiction of the Courts of Civil Appeals was 
still final in the cases enumerated therein, notwithstanding the pro- 
vision of the later- act. 

The court based its decision upon three propositions: (1) That re- 
peaJs by implication are not favored; (2) That the subject of Article 
1521 is different from the subject of Article 1591 ; and (3) That even 
if both articles relate to the same subject, there is no such repug- 
nancy between them as to make the one last enacted repeal any part 
of the other. 

I do not deny the first proposition. But that the court has given it 
a wrong application will become apparent from the discussion of 
propositions 2 and 3. 

The second proposition is clearly unsound. While abstractly the 
jurisdiction of the Supreme Court is one thing and the jurisdiction 
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of the Courts of Civil Appeals is another thing-, appealed cases reach 
the Supreme Court only through the Courts of Civil Appeals, and, 
therefore, w^hatever affects the appellate jurisdiction of the Supreme 
Court necessarily enlarges or restricts the conclusive or final juris- 
diction of the Courts of Civil Appeals. If in any case the jurisdiction 
of the Court of Civil Appeals is final, the jurisdiction of the Supreme 
Court cannot extend to the case ; and if the Supreme Court is given 
jurisdiction over the case, the jurisdiction of the Court of Civil Ap- 
peals cannot be final. It follows, then, that w^hen the Legislature 
enlanges or restricts the jurisdiction of the Supreme Court, it at the 
same time restricts or enlarges the jurisdiction of the Courts of Civil 
Appeals, and this w^hether their jurisdiction is in terms referred to 
or not. 

It is like changing the location of a partition fence in an inclosure. 
The fence cannot be moved without enlarging* one part of the enclo- 
sure at the expense of the other, or vice versa ; and if the fence be re- 
moved entirely, a single inclosure will remain. 

Coming to the third proposition, a little consideration will show 
that it cannot stand the light of "reason. 

Suppose the Legislature in defining the jurisdiction of the Supreme 
Court had amended Article 1521 by eliminating the words "but not 
final" instead of adopting the language used. The article would then 
have read : 

"The Supreme Court shall have appellate jurisdiction co-extensive 
with the limits of the State, which shall extend to questions of law 
arising in all cases of which the Courts of Civil Appeals have appellate 
jurisdiction.*' 

What would have been the effect of the amendment? Clearly it 
would have given the Supreme Court jurisdiction of questions of law 
in all cases of which the Courts of Civil Appeals have appellate juris- 
diction. There can be no question about this. No court would argue 
otherwise. 

This effect, it will be noted, would have been produced without 
referring" in terms to Article 1591, but the result would have been 
the same as if all that part of Article 1591 relating to the conclu- 
siveness of the jurisdiction of the Courts of Civil Appeals on questions 
of law had been expressly repealed. And why? Because, as pre- 
viously stated, the subject matter in the practical sense is single, and 
the Supreme Court could not be given jurisdiction over questions of 
law in all cases without destroying the conclusive character of the 
jurisdiction of the Courts of Civil Appeals. 

Now, if the elimination of the words, "but not final" would have 
had the effect stated, upon what theory can it be contendec^ that a 
definition of the Supreme Court's appellate jurisdiction in any other 
terms does not operate the same way? Clearly there is none. Whether 
the Supreme Court is given jurisdiction of questions of law in all 
eases over which the Courts of Civil Appeals have appellate jurisdic- 
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tion, or whether it is given jurisdiction in all such cases with stated 
exceptions, or whether the classes of cases over which it shall have 
jurisdiction are specifically enumerated, the conclusive character of 
the jurisdiction of the Courts of Civil Appeals is, in any event, taken 
away from the cases over which the Supreme Court is given jurisdic- 
tion. 

Accepting this conclusion — and there can be no doubt of its cor- 
rectness — ^Article 1521, as amended in 1913, and Article 1591 mean 
that the jurisdiction of the Courts of Civil Appeals is conclusive on 
questions of fact in all cases and on questions of law in all cases of 
which the Supreme Court is not given jurisdiction by Article 1521 ; and 
that as to the classes of cases enumerated in Article 1521, the juris- 
diction of the Courts of Civil Appeals is not final, but the Supreme 
Court has power to review their decisions in them when brought 
to it in the proper manner. 

The Court construed Article 1521 as if it contained a provision, 
however worded, to this effect: Provided, however, the foregoing 
shall not apply to cases 'of which the Courts of Civil Appeals are 
given final jurisdiction by Article 1591, Ee vised Civil Statutes. 

But the Court had no right to read a provision of that kind into 
the Act. The Legislature might have put it there — and doubtless would 
have done so had it thought proper — but the matter is beyond the 
province of the court. It must take the act as it came from the Leg- 
islature, and be governed by those terms. 

As the Supreme Court of the United States said, in Caminetti vs. 
United States, 242 U. S., 485 : 

"It is elementary that the meaning of a statute must, in the first 
instance, be sought in the language in which the act is framed, and 
if that is plain, and if the law is within the constitutional authority 
of the law-making body which passed it. the sole function of the 
courts is to enforce it according to its terms. 

"Where the language is plain and admits of no more than one 
meaning the duty of interpretation does not arise, and the rules 
which are to aid doubtful meanings need no discussion." 

The rule thus announced has been stated and applied by the Su- 
preme Court in many cases, 4nd a review of them is unnecessary. The 
rule has application here. There is no ambiguity or uncertainty about 
Article 1521, and, therefore, no room for construction. Tlie language 
is simple. It states in as plain terms as could have been used that 
the jurisdiction of the Supreme Court shall extend to questions of 
law in civil causes of the enumerated classes. There are no qualifying 
or limiting words — no terms indicating that the Legislature did not 
mean exactly what it said. 

It must be remembered that the 1913 amendment is a much later 
enactment than Article 1591, and it is everjrwhere recognized that in 
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cases of conflict the last enactment limits and is not limited by the 
first. As the Supreme Court of the United States aptly said in Ham- 
ilton vs. Bathbone, 175 U. S., 421, prior acts may be resorted to to 
solve but not to crente an ambiguity. There being no uncertainty in 
the last act, there is here no ambiguity to solve. 

Article 1591 does not make the jurisdiction of Courts of Civil Ap- 
peals final in cases involving the revenue laws of the State or the 
validity of a State statute even though such cases originated in the 
county court. The Supreme Court is expressly given jurisdiction of 
these classes in Sections 3 and 4 of the 1913 amendment. Those sec- 
tions, then, must be construed to include all cases of the classes named. 
And if they are so construed, how can the other sections be said to 
include anything less than all the classes of cases there enumerated? 

That the 1913 amendment modified Article 15*91. as here indicated, 
finds support in the 1917 amendment, which will hereafter he noticed 
more in detail. That amendment provides with respect to Section 6 
that there shall be excluded from the Supreme Court's jurisdiction 
those cases in which the jurisdiction of the 'Courts of Civil Appeals is 
made final by statute. The placing of this limitation on Class 6 in- 
dicates that the Legislature thought it did not exist as to the other 
classes, and would not exist as to Class 6 but for the provision. And 
then any other construction deprives the limitation of every vestige 
of meaning, which, of course, is not permissible. Spence vs. Fenchler, 
180 S. W., 597. It is the duty of courts to give every provision of an 
act some meaning* where it can reasonably be done. It can reasonably 
be done here, and unless it is done, the limitation must be read into 
the remaining five sections, or held to mean absolutely nothing. 

The Cole case is directly in confiict with McCurdy vs. Conner, 95 
Texas, 246, and the other cases following it. 

Article 1623 provides that wherever in any case a confiict arises 
between the opinion of a Court of Civil Appeals and a prior opinion 
of some other Court of Civil Appeals, it shall be the duty of the Court 
of Civil Appeals failing to concur In such prior opinion to certify the 
question of law involved to the Supreme Court. When that provision 
was enacted Article 1591, substantially as we now have it, was on 
the statute books. It says nothing whatever about Article 1591, yet, 
as we have seen, the Supreme Court holds that it requires the Courts 
of Civil Appeals to certify questions of law in cases coming under 
Article 1591, and that writs of mandamus may be awarded to compel 
them to do so. 

The situation with respect to the 1913 amendment is upon principle 
the same. It is the later enactment and literally covers ground in 
part covered by Article 1591. If Article 1623 in part repealed Article 
1591, the 1913 amendment of Article 1521 must necessarily have had 
the same effect. 

In passing, I note the statement of the court in the Cole case that 
the inconsistency, if any, between Article 1521 and Article 1591 arises 
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only in connection with Section 6 of Article 1521, meaning that as 
to the other five sections it was clear that Article 1591 would take 
precedence. This statement seems to have been based upon a misap- 
prehension of the facts. I find no warrant whatever for it in the 
langnage of the two articles. The first five sections of Article 1521 
are as unqualified as>l& Section 6, and all of them have the same in- 
troductory matter. la; io 43eyond question, therefore, that the incon- 
sistency is not limited t,c Section 6, but applies to all the sections. 

Let us now pass to thft ,1^13', amendment of Article 1521, which 
(omitting the immaterial part^ox-Si^ion 6) reads: 

"The Supreme Court shall have appeUtite jurisdiction co-extensive 
with the limits of the State, which sKaU e^^^tend to all questions of 
law arising in cases of which the Courts ci2 Civil Appeals have appel- 
late jurisdiction in the following cases when s>luje^lxave been brought 
to the Courts of Civil Appeals by writ of error ,&i; appeal from final 
judgment of trial courts : 

"1. Those in which the judges of the Courts of CiViT' .Appeals may 
disagree upon any question of law material to the decisiOTf . 

"2. Those in which one of the Courts of Civil Appeals holds differ- 
ently from a prior decision of its own or of another Court of Civil 
Appeals or of the Supreme Court upon any such question of law. 

"3. Those involving the construction or the validity of statutes. 

"4. Thosfl involving the revenue laws of the State. 

"5. Those in which the Railroad Commission is a party. 

"6. In any other case in which it is made to appear that an error 
of law has been committed by the Court of Civil Appeals of such im- 
portance to the jurisprudence of the State, as in the opinion of the 
Supreme Court requires correction, but excluding those cases in which 
the jurisdiction of the Court of Civil Appeals is made final by statute. 
Upon the showing of such an error the Supreme Court may, in its 
discretion, grant a writ of error for the purpose of revising the de- 
cision upon such question alone, and of conforming its judgment to 
the decision thereof made by it. Until otherwise provided by rule 
of the Supreme Court the application for writ of error in such a case 
shall immediately after the title of the cause and the address to the 
court, concisely state the question decided by the Court of Civil Ap- 
peals in which error is asserted, in order that the Supreme Court may 
at once see that such a question is presented as is contemplated by 
this provision." 

• The preliminary matter of this amendment is in substance the 
same as the corresponding part of the 1913 Eumendment, and Sections 
1, 2, 3, 4 and 5 are identical in meaning with the same sections of the 
1913 Act, except that Section 3 as amended in 1917 gives the Supreme 
Court jurisdiction over cases involving the construction of statutes as 
well as over cases involving the validity of statutes. The material 
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difference between the two statutes is found in Section 6 of Article 
1521 and in Article 1522. 

In the 1913 Act, Section 6 gave the Supreme Court jurisdiction of 
svibstantive law questions; the present act substitutes errors of law- 
committed by the Courts of Civil Appeals "of such importance to the 
jurisprudence of the State as in the opinion •bf the Supreme Court 
requires correction," excluding, however, suol^^erj-prs in cases of which 
the Courts of Civil Appeals have filial, jurisdiction under other pro- 
visions of law. Article 1522, as anjc^^^.in 1913, provided that all 
cases mentioned in Article 1521 xjijIfhi.Tble taken to the Supreme Court 
by writ of error or by certi:^€|ile, 'except those mentioned in subdi- 
vision 6, which should be calyi^.up by writ of error only. The 1917 
amendment reads : %•.*•* 

.-. ••• 

• • • • 

"All cases men^ft^^fn* Article 1521 may be carried to the Supreme 

Court, either Jbv**vmt*of error or by certificate from the Court of 
Civil Appeals, '^^ elsewhere provided, but the Court of Civil Appeals 
may certify ^&ny question of law arising in any of the above cases at 
any timfi^lh^y may choose so to do, whether before or after decision 
of the case in said court." 

Notwithstanding- the statement that all causes, etc., may be carried 
to the Supreme Court by writ of error or by certificate of dissent or 
conflict, it is clear that, from a practical standpoint at loast. Section 
6 cases can be taken up on writ of error only ; so the present Article 
is not different in effect from the 1913 amendment, except for the 
provision at the end authorizing certified questions in all cases com- 
ing under Article 1521. 

An interesting question arises as to the effect of this provision on 
Article 1619. Upon the reasoning of the Cole case it should have no 
effect, for while both relate to the same matter, the subject of Ar- 
ticle 1619 is the duty of Courts of Civil Appeals in certain cases, and 
Article 1522 relates to practice in the Supreme Court, and notwith- 
standing the later act, the former should stand unaffected. It may 
be said, however, that the provision of Article 1522 by implication 
limits J 619 to cases over which the jurisdiction of the Courts of Civil 
Appeals is not final. My own view is that Article 1619 is still in full 
force, notwithstanding the act of 1917, but the process of reasoning 
by which I reach that conclusion is not that adopted in the Cole case. 

Another question that arises is whether the Supreme Court now has 
jurisdiction of appeals from orders on applications for temporary in- 
junctions, its jurisdiction under the 1917 amendment being confined to 
appeals from final judgments of the trial courts. 

Both Spence vs. Fenchler, 180 S. W., 597, and McFarland vs. Ham- 
mond, 106 Texas, 579, arose under the 1913 act, which in this respect 
is the same as the present law, and, of course, if the basis of these 
decisions is correct, the Supreme Court still has jurisdiction of such 
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appeals, notwithstanding the statement in Article 1521 that this juris- 
diction shall be oomfined to appeals from final judgments. But, if, 
as I conceive to be true, the Supreme Court merely arrived at a correct 
result, while stating a wrong reason for it, this is not necessarily the 
case. 

I do not believe Articles 4644-4646 confer any jurisdiction whatever 
upon the Supreme Court. It occurs to me that such jurisdiction as 
the Supreme Court had when this statute was enacted, was conferred 
by Articles 1521 and 1522 (using the present Eevised Statutes num- 
bers), and by those articles only. They gave the Supreme Court juris- 
diction in all cases where the jurisdiction of the Courts of Civil Ap- 
peals was not final, and when the Legislature enacted Articles 4644- 
4646, it necessarily repealed subdivision 6 of Article 1591 in so far as 
it relates to appeals from orders granting, refusing or dissolving 
temporary injunctions. When the conclusive character of the juris- 
diction of the Courts of Civil Appeals was taken away, the jurisdiction 
of the Supreme Court automatically attached. 

Although the method adopted by the Supreme Court in Spence vs. 
Fenchler to arrive at the result stated, and the method which I think 
the Court should have adopted, lead to the same end, it is not a matter 
of indifference which method is followed. The Court's method gives 
rife to confusion and complicates the problem of construing the stat- 
utes, while the other method is simpler and leads to a more logical 
conclusion. 

This is illustrated by the rulings on Articles 1619, 1620 and 1623. 
As heretofore pointed out, the Supreme Court has held that Articles 
1619 and 1623 are not limited by Article 1591, whereas Article 1620 
is limited by it. If Article 1521 had been looked to in each case as 
the source of the Court's power and the other articles had been treated 
as incidental, the same conclusion would have been reached in all 
three cases. This is the logical holding, and I think it is the holding 
that the Legislature intended. 

It may be suggested that Article 1619, Articles 1621 and 1622, and 
Articles 1624 and 1625 impose duties upon the Supreme Court, and 
therefore, impliedly confers jurisdiction upon it, such was the reason- 
ing in Spence vs. Fenchler. That, however, is not a necessary con- 
clusion ; for under Article 1521 the jurisdiction of the Supreme Court 
at once attached when the conclusive character of the jurisdiction 
of the Courts of Civil Appeals was removed, which was done when 
these exceptions to Article 1591 were passed. And, then, it must be 
lemembered that the same Legislature that enacted Article 1521 
also enacted Articles 1619 to 1622, inclusive, and that the last men- 
tioned Articles are in the Courts of Civil Appeals Act. If the Legisla- 
ture had intended by them to confer jurisdiction upon the Supreme 
Court, would it not have placed them in the act defining that Court's 
jurisdiction ? 

It logically follows that, since Article 1521, as it now stands, limits 
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the jurisdiction of the Supreme Court to appeals from final judg-- 
ments of trial courts, such court no longer has the authority to per- 
form the duties previously imposed upon it by Articles 4644-4646, 
and which it had the power to perform when they were imposed ; and, 
therefore, that the decisions of the Court of Civil Appeals on applica- 
tions for temporary injunctions are final in all cases, just as their 
opinions are conclusive on appeals from interlocutory orders ap- 
pointing receivers or trustees. 

The Supreme Court has followed the Cole case in passing upon 
writs of error under the 1917 act, but there is even less justification 
for this than there was for the practice under the amendment of 
1913. The Court was doubtless Induced to take this course by the 
fact that the Cole case was decided in 1914 and the presumption that 
if the Legislature had thought it wrong, clearer expression of that 
thought would have been made than we find in the 1917 amendment- 

But assuming that the Cole case correctly construed the act of 
1913, does it follow that the 1917 amendment should receive the same 
construction? Clearly not. If, because of Article 1591 and the failure 
of the Legislature expressly to repeal or modify it, the Supreme Court's 
jurisdiction as defined in the first five sections of Article 1521 is lim- 
ited by its terms, the jurisdiction of the Supreme Court is likewise 
limited as to Section 6 cases. It was, therefore, unnecessary to say 
anything in Section 6 about cases of which the Courts of Ci^dl Ap- 
peals have final jurisdiction. There is nothing corriesponding to this 
limitation in the old law. 

The Legislature evidently thought that but for the insertion of 
this provision in Section 6, the Supreme Court's jurisdiction would 
not in any wise depend upon Article 1591, and so believing they must 
have intended that Article 1591 should have no application to Sections 
1, 2, 3, 4 and 5. Attention has heretofore been called to the fact 
that any other construction robs the limitation in Section 6 of all 
meaning, which is not permissible. 

Just one other fact in this connection. Section 3 gives the Supreme 
Court jurisdiction of cases involving the construction or the validity of 
statutes. Under Article 1591 the jurisdiction of the Courts of Civil 
Appeals is final in county court cases involving the construction of 
statutes but not in county court cases involving the validity of stAt- 
. utes. To construe Article 1591 as limiting Article 1521 restricts the 
jurisdiction of the Supreme Court over cases involving the construc- 
tion of statutes to cases that must originate in the district court, 
while cases involving the validity of statutes may go to the Supreme 
Court without reference to whether they originate in the district court, 
or the county court; and this, notwithstanding the fact that the 
san;ie section of Article 1521 confers jurisdiction upon the Supreme 
Court in both classes of cases^ and such jurisdiction is conferred in 
a single sentence and in identically the same language. The Legisla- 
ture can hardly have intended any such result. 
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The 1917 amendment is the last expression of the Legislature on 
this subject, and being specific and direct as to the jurisdiction of the 
Supreme Court, while other statutes relating in any way to the same 
subject matter are incidental, it should be treated sl& the present sole 
. source of power, and any other statutes that conflict with it should 
be considered repealed. 

So construing the present Article 1521, its plain meaning is that 
the Supreme Court shall have jurisdiction of all questions of law^ in 
cases of which the Courts of Civil Appeals have appellate jurisdiction 
in the classes designated 1, 2, 3, 4 and 5, no matter in what courts the 
cases originated or what their nature may be, and that the Supreme 
Court shall have jurisdiction of all cases falling within class 6 of 
which the jurisdiction of the Courts of Civil Appeals is not made final 
by Articles 1591. Or, to state the matter more concretely, the Su- 
preme Court now has no jurisdiction over a case originating in the 
county, court or one that might have originated there, a boundary 
case, a slander case, a divorce case, or a contested election case (other 
than for a State office), unless the judges of the Courts of Civil Ap- 
peals disagree upon a question of law material to its decision, or 
unless the Court of Civil Appeals deciding the case holds differently 
from a prior decision of its own or of some otter Court of Civil Ap- 
peals or of the Supreme Court, or unless the case involves the validi- 
ty or the construction of a statute or the revenue laws of the State, 
or unless the Eailroad Commission is a i)arty to it. But, in a case 
of. any of these classes, if the judges of the Courts of Civil Appeals 
disagree upon a question of law material to its decision, or if the 
Court of Civil Appeals deciding the case holds differently from a prior 
decision of its own or of some other Court of Civil Appeals or of 
the Supreme Court, or if the case involves the validity or the con- 
struction of a statute or the revenue laws of the State, or if the 
Bailroad Commission is a party to it, the Supreme Court has juris- 
diction. Jurisdiction, however, is denied it in all cases of these 
classes where the ground for the application is that stated in 
Section 6. In cases of any other class, the Supreme Court may take 
jurisdiction under Section 6. And, of course, it has jurisdiction of all 
cases coming under sections 1, 2, 3, 4 and 5 of classes other than 
those enumerated in Article 1591. 

Stating the matter another way, the first five classes of Article 
1521 are exceptions to Article 1591. If one of the exceptions does not 
exist in the case, (Article 1591 is given in full force. If any such ex- 
ception does exist, the provisions of Articles 1591 must yield to Article 
1521. But on questions arising under Section 6, the jurisdiction of 
the Supreme Court is limited to cas^s other than those named in Ar- 
ticle 1591. It can acquire no jurisdiction, no matter how important to 
the jurisprudence of the State the error of law committed by the 
Court of Civil Appeals may be, if the case falls within any of the 
classes there enumerated. 
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To give any other meaning to these statutes does violence to the 
language used and thwarts the legislative purpose as thus clearly 
and unequivocally expressed. Investing them with this meaning, they 
give the Supreme Court power to harmonize conflicts among the sev- 
eral courts and between members of a single court and confer jurisdic- 
tion upon it to decide certain classes of cases which, because of their 
nature alone oi' because of their nature and the nature of the error 
of law committed by the Courts of Civil Appeals in disposing of them, 
are regarded as of unusual importance, thus making it a Supreme 
Court in fact as well as in name. 

A Supreme Court, where there are intermediate courts of appeals, 
need not have jurisdiction of all appealed cases. But if it is to be 
true to its name, it must have power to decide all cases of conflict 
of opinion. Confusion and uncertainty in the law inevitably result if 
such authority does not exist. Our Supreme Court now has that 
power, as I construe the statute, and, assuming a reasonable dis- 
patch of business, the present law is satisfactory in this respect. Un- 
der the Court's construction of the statute, however, it is otherwisCf 
and unless the Court shall change its views, it will be necessary for 
the Legislature to amend the law before it can properly perform its 
functions. 

In conclusion, I desire to call attention to the necessity of amending 
Section 6 of Article 1521. The 1913 provision, while perhaps not ideal, 
had the correct idea underlying it, and something substantially 15ke 
it should be substituted for the present Section 6. The section as it 
now stands limits the Court's jurisdiction unduly and is uncertain in 
meaning. And, then, it is probably void because, in making the Court's 
jurisdiction entirely optional with it, the provision confers legislative 
power upon the Court, contrary to constitutional provisions. 

At 12 :30 the meeting adjourned until 2 :30 p. m. 



AFTERNOON SESSION— JULY 4, 1918. 
The meeting was called to order at 2 :30 p. m. by the President. 

Mr. a. D. Sanford: Mr. President: May I interrupt the 
regular order of business for a moment, to present a matter 
somewhat personal in its nature. I have a letter, addressed to 
our President, from our former President, John L. Dyer. I 
would like to read it. It is dated El Paso, June 26, 1918, and 
addressed to Mr. C. K. Lee : 

** Yours of the 24th to Mrs. Kennedy, my secretary, re- 
ceived, and I appreciate same. 

**For five weeks I have been going through hell. For a week 
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it looked like I would either lose my leg or my life, but I pulled 
through all right. The crisis is thoroughly past, and I am on 
the road to recovery. However, it will be at least three weeks 
before I can be out of bed. My leg was cut in many places and 
drain tubes put in, and it is going to take some time for it to 
heal. As soon as I can put my foot on the ground I shall go to 
California for a month, for rest and recuperation. 

**0f course, you appreciate that my condition prevents my 
attending the meeting of the Bar Association at Wichita Falls. 
To me this is a great disappointment. I have not missed an 
Association meeting for years. I had planned and intended to 
go and you cannot quite realize how keen the disappointment is 
that I cannot attend and meet my friends. 

**Will you please explain to them the reason I cannot attend, 
and won't you give to all of them my best regards and tell them 
I am thinking of them during the meeting and wishing I could 
be with them. 

**With kindest personal regards for yourself, I am, yours sin- 
cerely, *'Jno. L. Dyer.'' 

I move that the Secretary of the Association be instructed to 
send a telegram to Mr. Dyer, expressing our sympathy in his 
illness, and our regret at his inability to attend this meeting, 
sending the telegram in the name of the Association. 

(The motion was seconded and carried unanimously.) 

Mb. Saner: I have a telegram from one of our old members: 

** Chicago, Illinois. Trust you are having a fine meeting. Re- 
gret I cannot be there. Give my regards to all friends. William 
H. Burges." 

The President : I know I can say for the older members of 
the Association that no man 's leaving the State and being unable 
to attend the meetings of this Association brings more regret 
than that of "William H. Burges. 

Mr. Estes: Mr. J. B. Dooley, of Amarillo, has been nom- 
inated for membership, and I move that he be elected to member- 
ship in the Association. 

(The motion was seconded and unanimously carried.) 

Mr. Estes : Ab the members know, the report of the commit- 
tee that was appointed yesterday is set for a special order of 
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business at 2 :30 this afternoon. That disarranges the program 
somewhat. There are a number of committees to report. The 
anticipation is that the debate in connection with this report of 
the special committee that was appointed at the last meeting 
of the Association will probably occupy much of the time this 
afternoon,. and tomorrow we might be crowded for time. On 
that account, in order to dispose of routine business in so far 
as possible, the board of directors have met and recommended 
that the election of officers for the ensuing year — those officers to 
go into offixje at the conclusion of the Wichita Falls meeting — 
be made a special order of business at the conclusion of this 
matter that is set for 2 :30. 

Mr. Barwise : May I interrupt a moment to make a motion. 
We heard a young lawyer talk at the luncheon this noon. He is 
a Lieutenant in the army. He is a member of the Tennessee Bar. 
I move that Lieut. Oscar Coates be made an honorary member 
of the Texas Bar Association. 

(The motion was seconded and unanimously carried. Lieut. 
Coates was called on for a speech, but was reported to be not 
present in the hall.) 

Mr. Saner: He said he was in a hurry to get to France. 

Mr. Lawther : Instead of being in a hurry to get to France, 
the young man is in a hurry to get to Berlin. 

The President : The report of the committee on the resolu- 
tion of Major Townes is now in order, Mr. Cecil Smith, chairman. 

Mr. Smith: Mr. President and Gentlemen of the Associa- 
tion: I will state that the committee took the resolution as 
penciled, by Major Townes and the amendment suggested by 
Mr. Paddock, and blocked it out substantially as it was read to 
you and adopted. It is endorsed by all the members of the com- 
mittee except Mr. Moses, who concurs thoroughly in the senti- 
ment of the resolution, but thinks the recommendations are per- 
haps a little drastic, which the other four members have signed. 

Mr. Smith thereupon read the report of the committee as 
follows : 

** WHEREAS, our beloved country is now engaged in the un- 
precedented world war, bending its every energy to break and 
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overcome Prussianism and tyranny and make the world safe 
for democracy ; and, 

** WHEREAS, our National Congress has wisely adopted cer- 
tain methods of raising an army by the selective service process, 
and has authorized our President to prescribe rules and regu- 
lations for the' proper and effective operation and enforcement 
of the selective service law; and, 

** WHEREAS, certain lawyers in each county in Texas (and 
other States) have been designated by the President as members 
of legal advisory boards, and certain other lawyers in each 
county have been duly designated as associate members of such 
legal advisory boards, for the express purpose of rendering 
eflScient and free advice and assistance to registrants and offiicials 
engaged in the administration of selective service regulations in 
the matter of securing proper and just classification under the 
law; and, 

** WHEREAS, the President issued a solemn proclamation, 
coincident with the promulgation of the selective service regula- 
tions, calling upon each and every lawyer (whether expressly 
designated as a member or associate member of a legal advisory 
board or not) to assist registrants and draft oflSeials gratis in 
every way possible, to the end that the selective service law and 
regulations' might be impartially and properly enforced and all 
possible errors avoided, a»nd all lawyers were in effect drafted by 
the Federal Government to perform this necessary and patriotic 
service during the existing emergency; and, 

** WHEREAS, the very great majority of the members of the 
Texas State Bar Association and the Texas lawyers generally 
have rendered and are rendering splendid patriotic service to 
their country by gladly responding to the request of the Presi- 
dent as above set forth, and have advised, assisted and counseled 
with registrants and draft officials without fear or favor and 
without charge ; but, 

''WHEREAS, it has been brought to the attention of this 
Association that a few Texas la^^^ers have been so unmindful 
of their duty to their country, and so deaf to the appeal of the 
President, and so unpatriotic in their actions, and so completely 
actuated and moved by selfishness and greed, as to demand, re- 
ceive or extract from registrants or their representatives fees 
(and in some instances very large and shocking fees) for ser- 
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vices rendered or supposed to be rendered in behalf of such regis- 
trants, in the matter of assisting or attempting or purporting to 
assist such registrants in obtaining deferred classification, or 
avoiding military service altogether, and that the same condi- 
tions have prevailed and the same conduct indulged in with re- 
spect to obtaining the discharge of those inductfed in,to the ser- 
vice ; and, 

''WHEREAS, the War Department, through the Provost 
Marshal General, has found such pernicious activities upon the 
part of said lawyers to be most detrimental to the Government 
in raising an army in accordance with the plan adopted ; 

''NOW, THEREFORE, be it resolved by the Texas State 
Bar Association in annual meeting duly assembled, as follows: 

"First; That this Association hereby renews and reiterates 
its fidelity to our National Government, and to the President 
and to our fighting forces, whether on land or sea ; 

"Second: This Association hereby congratulates, thanks and 
commends that great majority of Texas lawyers who have been 
and are so generously assisting our Government in the projper 
administration of the selective service law; 

"Third: This Association hereby denounces as unpatriotic, 
against professional ethics, and beneath a decent lawyer, the 
practice by a few Texas lawyers of charging or accepting from 
registrants or their representatives fees of any amount (whether 
large or small) for services in connection with their classifica- 
tion, or in any wise appertaining thereto. The contractual rela- 
tion of attorney and client should in no event exist between a 
Texas lawyer and a registrant or his representatives, in so far 
as the enforcement of the selective service regulations are con- 
cerned, except in cases arising in the courts ; 

"Fourth: This Association hereby strongly recommends that 
those Texas lawyers who have charged registrants or their repre- 
sentatives fees, or accepted compensation for services rendered 
or supposed to have been rendered, or who engage in such prac- 
tice in the future, be expelled from this Association, if they be 
members thereof, and that they should be debarred from prac- 
ticing their profession. 

"Cecil H. Smith, 
"A. H. Carrigan, 
"James W. McClendon, 
"W. B. Paddock/' 
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The President : Gentlemen, you have heard the resolutions. 
What will you do with them ? 

Judge Perkins : I move their adoption. 

Mr. Martin : I understood they were adopted yesterday. 

The President : The sentiment of them was adopted yester- 
day. The phraseology and form are now subject to adoption. 

(The motion to adopt the resolution was seconded by Judge 
Wear.) 

Mr. H. L. Moseley : I move that the report be amended by 
striking out that portion of it which recommends that an attor- 
ney shall be debarred from practicing his profession and expelled 
from this Association. 

Mr. Dayton Moses : I second the motion made by Mr. Mose- 
ley. 

The President: That means the last paragraph. 

Mr. Moseley : Yes; I move to amend that motion by strik- 
ing that clause out. 

The President : Is there any discussion ? The motion moves 
the adoption of the resolution as read. The amendment moves 
that the fourth paragraph be stricken out. The amendment is 
before the house. 

Mr. Moseley: My amendment is that the resolution be 
adopted with the fourth clause stricken out. 

Mr. Moses : I had the honor to be appointed as one of the 
members of that committee. As stated by the chairman, Mr. 
Smith, I was unable to agree to the report in its entirety, and, 
therefore, withheld my signature from the same. And as stated 
by Mr. Smith, I am in hearty accord with the sentiment that is 
expressed in that report, and with the sentiment that was ex- 
pressed, and that, I believe, met with the hearty approval of 
every member of this Association, in the splendid remarks made 
by Major Townes yesterday. But I cannot believe that it is 
wise to adopt that last clause, because I do believe that there 
.are many lawyers in Texas who have charged nominal fees, 
who are as patriotic as I am. I believe that in charging fees that 
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they did, ten dollars, twenty-five dollars, or something in that 
neighborhood, for the services they performed, they had no un- 
patriotic intent. Those services were performed not as mem- 
bers of the advisory board, because the greater portion of the 
service that was rendered by members of the bar in assisting 
men to receive a deferred classification or a postponed induction 
into the army occurred last year, before the questionnaires were 
formulated and sent out. It is known to some of you that the 
special work in which I am engaged is as legal representative of 
the Cattle Raisers Association, with the aims and purposes of 
which organization many of you are familiar. As the represen- 
tative of that organization, I was called on a great many times 
and became thoroughly familiar with the conditions in what is 
known as the range portion of Texas. My attitude was a little 
bit diflferent from that of a great many lawyers, for the reason 
that I expect I represented or assisted more men in making ap- 
plications for exemption, because of their activity in the live- 
stock business and in the stock farming business, than any other 
person. By reasoil of my employment I receive a salary that is 
satisfactory to me, and in representing these gentlemen who 
appealed to me for aid — not throwing any bouquets at myself — 
I considered that it came within the province of my employ- 
ment to assist in cases I regarded as being worthy without com- 
pensation, and I did assist them without compensation, for that 
reason, as well as for others. The work entailed upon those who 
■assisted in the preparation of those claims for exemption or so- 
called deferred classification was very great. I have spent as 
much as the greater portion of two days on one claim, and I dare 
say that there are a great many lawyers in Texas, unless their 
brains work a great deal quicker than mine does, and they are 
able to find out the facts and have them reduced to type quicker 
than I can, who have spent equally as much time as I have. The 
questionnaires that were sent out in November could all be 
answered, every blank space could be filled, and it would give 
no information that would cause the district board to appreciate 
that the person who was seeking an agricultural deferred classi- 
fication under the present order of things, or an exemption under 
the old order of things, would be worth more to the Government 
by remaining in that field of his activity than in joining the. 
colors. Now, I believe that there are many men who have 
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charged nominal fees, who did so without knowledge on their 
part, or belief on their part, that they were doing anything 
wrong; that men have done this who have patriotically and 
gladly answered the call of the Government in the several Lib- 
erty loan sales, the Red Cross drives, and in the campaign for 
financing the Y. M. C. A. To say that those men, who have 
charged any character of fee, who have charged, we will say, ten 
dollars or twenty-five dollars, for the time spent in having a 
conference with the registrant or his representative and the sev- 
eral witnesses, and in formulating the affidavits, each of which 
was somewhat different in its nature, and in putting them in 
language so that it would not consume too much of the time of 
the district board to read them, and presenting a photographic 
representation in words of the activity of that registrant — to say 
that men who have charged only a nominal fee for such services 
should be expelled from this Association and should be debarred 
from the practice of law, I think is going too far. As persuasive 
of the correctness of this proposition, you recall that a short 
time ago Judge Batts, in his instructions to the Federal grand 
jury at Austin, if the newspapers reported him correctly, stated 
that in his opinion one who charged only a nominal fee, $25.00, 
$50.00, or $100.00, could not perhaps be said to be acting in an 
unpatriotic manner, or in a way that would interfere with the 
provisions of the draft and the raising of an army. Of course, 
that was based upon a question of whether that was a violation 
of law. Now, I do not believe that any charge should be made at 
all. I think those lawyers who have made a charge, even a 
modest charge, ought not to have done so. And those lawyers 
who capitalized their influence, or their supposed influence, and 
who charged exorbitant fees, the amounts that were suggested 
by Major Townes on yesterday, ought to be held in the con- 
tempt, not only of the bar of the State, but of every patriotic 
American citizen, and, certainly, of every father and mother of 
the boys who have joined the colors. But I can see a great deal 
of difference between a man who charges a fee of $500.00 for the 
purpose of representing a registrant who seeks exemption from 
the army, or who seeks to be put in a deferred classification, and 
one who charges $10.00 or $25.00, for the four, five, six, eight or 
ten hours of his time that has been taken up in the preparation 
of the many affildavits that are necessary to be prepared in con- 
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nection with these claims for deferred classification. I have felt 
keenly this war, as many of you have. If it is not immodest in 
me to say so, every relative I have in the second degree on earth 
is a volunteer in the army. My oldest son is in Italy, a lieutenant 
in the aviation corps. My second son is at Fort Sheridan, Illi- 
nois. A brother and eight nephews are in the service. None of 
those men asked for an exemption or a deferred classification, 
and none would have been entitled to it had he asked for it. 
Therefore, I can conceive of no reason that would cause me to 
be biased in this matter, for, God knows, I want an axmy, and 
an effective army, and as many armies as it is possible to raise 
and train, in the shortest length of time possible, with the hope 
that some of my blood may come back. But in our zeal to ex- 
press our indignation of those members of the bar who have 
prostituted their profession by charging outrageous fees, we 
ought not to do an injustice to those of our brethren who, 
through carelessness or lack of information, may have fallen 
into an error that, in my judgment, they will not commit again. 
For the reasons stated, I believe the latter portion of the reso- 
lution is too drastic and too severe. 

Mb. Dabney: Mr. President, and Gentlemen: I think this 
matter can be expedited by this suggestion. I think that last 
clause belongs more properly to the committee of which I am a 
member. We had the proposition that Mr. Moses has advanced 
before us. We were a comimittee appointed to devise machinery 
and to determine upon the process of carrying out what this 
Association wanted to do. I think we have covered Mr. Smith's 
idea, and all of these gentlemen's ideas, and also Mr. Moses' 
idea, without conflict, and if this last clause is struck out, if 
this meeting afterwards thinks we have not avoided this col- 
lision of ideas, then it can be inserted again, but I think we 
have harmoni:8ed in our report both the idea that Mr. Moses 
speaks of and the one Mr. Smith advocates, in a very practical 
way. I think we can avoid discussion by pursuing that course. 

Mb. Lawther : I make a motion that, without taking it up 
for consideration now, but for the purpose of enabling the meet- 
ing to understand Mr. Dabney 's suggestion, the chair request 
Mr. Dabney to read his report now, action, of course, being 
withheld until this report is pcissed on. 
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The President : I think that will help us, and without put- 
ting the motion I will ask Mr. Dabney to read his report. 

Judge Wear : If we strike this out, to that extent this Asso- 
ciation has gone on record. 

The President: Mr. Dabney 's report will not be before the 
house. It will only be read for information, and in connection 
with this discussion. 

Judge Wear : That is the point I am making with reference 
to the impropriety of srtriking it out of this report. If it is 
struck out, we have no assurance then that, even if the other 
report contains this idea, it will be adopted, but if anybody is 
disposed to contest it, he would go into the fight on the adoption 
of that resolution with the prestige and the power that would 
come fr6m a victory, whatever it may be, with reference to 
this, and so far as I am concerned, I am not in favor of this 
Association going on record one minute in a way to convey the 
supposition or leave the inference that it is not in favor of the 
sentiment expressed in the resolution read by Mr. Sii^ith. 

Mr. Smith: I think I can straighten this out. There was a 
question in the minds of the committee last night as to whether, 
in placing that last clause in the resolution, we were not tres- 
passing on the territory covered by Mr. Dabney 's committee ; and 
in behalf of the committee, if there will be no objection, while 
we of the committee signing the report endorse every word in 
there, we ask leave, in view of the fact that we are perhaps tres- 
passing on the ground of another committee, to be allowed to 
cut out that last clause, that is now objected to, on the ground 
that it does not come within our jurisdiction. 

Judge Wear: I will be perfectly agreeable to that sugges- 
tion, if the committee ask to withdraw the resolution, and let 
them present it in the other form. Otherwise, the inference 
might go out that this Association in some way has refused to 
endorse the idea. I do not care anything about the opportunity 
to express myself, but I want to avoid, if I possibly can, this 
Association's going on record or leaving the inference that it 
does not endorse the sentiment expressed in these resolutions. 

The President : It occurs to the Chair that not only yourself 
but every other man in this Association, who has a feeling upon 
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this matter, ought to express himself, and express himself clearly, 
because I think, as Mr. Moseley points out, it is a matter that 
may do injustice and ought to be carefully considered. Have 
your committee agreed that they desire this paragraph with- 
drawn? 

Mr. Smith : We desire to withdraw the report, eliminate that 
sentence, and then submit it again for consideration, on the 
ground it covers territory we were not appointed to cover. 

Mr. Barwise: Why can't we pass the action on this particu- 
lar comanittee's report until we hear the other committee's re- 
port? I move that we postpone the consideration of this report 
until we shall first have heard the report of Mr. Dabney's com- 
mittee. 

Mr. Harrison : I move as a substitute that the committee be 
allowed to withdraw its report and submit it in the form it de- 
sires. 

(Mr. Harrison's motion was seconded.) 

The President : The motion of Mr. Barwise, for which this is 
moved as a substitute, was that the other committee report be 
heard first. Mr. Harrison's substitute is that the committee be 
allowed to withdraw its report and make such changes in it as it 
sees fit. 

The substitute motion by Mr. Harrison was thereupon unan- 
imously adopted. 

Mr. Smith: Now, with that clause left out, I think it is un- 
necessary to read it, we think it would be more orderly procedure 
and clearly within our jurisdiction. We have left out the last 
clause, leaving that as a matter to be covered by Mr. Dabney's 
report. The fourth clause of the report now reads as follows: 
'*This Association hereby strongly recommends that those Texas 
lawyers who have charged registrants or their representatives 
fees or accepted compensation for services rendered or supposed 
to have been rendered, or who engage in such practice in the 
future, be expelled from this Association, if they be members 
thereof." It strikes out that they should be debarred from the 
practice of their profession, and it leaves the resolution standing 
that the lawyers who have accepted fees or compensation for 



Digitized by VjOOQiC 



Texas Bar Association ' 117 

services rendered or supposed to have been rendered, or who 
engage in such practice in the future, be expelled from this As- 
sociation, if they be members thereof. 

Mb. Sanford: I suggest, merely as a courtesy to Mr. Moses, 
that he may want to sign the report now. 

Mr. Moseley : I move the adoption of the report as amended. 

Judge Wear: I move you, sir, that this report lay on the 
table until we hear and consider the report of the committee of 
which Mr. Dabney is chairman. 

Mr. Moses : I second the motion. 

The President : The motion to lay on the table, having re- 
ceived a second, is before the house.* It is not debatable. Ther 
motion is to lay this report of the committee of which Mr. Smith 
is chairman on the table, until the report of Mr. Dabney 's com- 
mittee has been heard and disposed of. 

The motion to lay on the table was thereupon adopted. 

The President: The report will lay on the table until Mr. 
Dabney 's report is heard. Mr. Dabney, we will hear your re- 
port. 

Mr. Dabney: It will be recalled that our committee was ap- 
pointed for the purpose of getting up some machinery to carry 
out the purposes of this Association. Our report is as follows : 

**To C. K. Lee, Esq., 

'* President of the Texas Bar Association. 

*'The undersigned, the committee appointed by you under the 
resolution adopted, report the following, and advise that it be 
adopted : 

*' (1) That this resolution, in connection with the resolution 
already adopted upon the suggestion of Major Townes of the 
United States Army, be published, if possible, in every news- 
paper of this State, and given the widest publicity. 

*' (2) That we consider it unethical for any lawyer to accept 
a fee in order to procure exemption from the draft, or a per- 
ferred classification, and that we consider that lawyers should 
charge no fee. 

'*(3) That all interested registrants be advised, when they 
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need legal assistance, to apply to lawyers of reputable char- 
acter and srtanding, in accordance with the recomniendation of 
the President that lawyers render this assistance gratuitously. 

''(4) That by Article 325, of the Revised Civil Statutes of 
Texas, it is provided that lawyers shall have their licenses sus- 
pended, or be disbarred, who are guilty of fraudulent or dis- 
honorable conduct, or malpractice. 

**(5) That any lawyer who has accepted, or who shall 
accept, any fee, disproportioned to proper services rendered, 
plainly comes within the terms of this statute, is guilty of vio- 
lating the statute, and of traitorous conduct; either deceiving 
the registrant, or his family and friends, upon the expectatioi;i 
that he will use his influence or corruption, or is plainly guilty 
of accepting a fee with that view, and should be disbarred. We 
denounce the acceptance of any fees whatever. 

** (6) That this Association will lend its earnest aid to stamp 
out this practice, and to procure the disbarment of those guilty, 
and calls upon all its members and all respectable lawyers of 
the State to lend their aid. 

'* (7) That the President of this Association, as soon as may 
be, appoint, if possible, one or more lawyers in every county of 
the State, members of this Association or others, who will agree 
to act, but at least one lawyer for every Senatorial District, and 
others from time to time; and that the lawyers so appointed 
shall bring disbarments in all proper cases in State and Federal 
courts,. co-operate with Major John C. Townes, Jr., draft officer 
for Texas (whose office is in Austin), and with his associates and 
successors, and with the secret service officers of the Govern- 
ment (who have collected much evidence), and all other officers 
of the National and State Governments, and with every patri- 
otic citizen ; and that the Provost Marshal General of the United 
States and all other authorized officials of the United States be 
requested to recognize, co-operate with, empower and authorize 
the appointees of our President in every legal way, and to be- 
stow upon them the national authority, if possible. 

'* (8). That the President of this Association furnish General 
E. H. Crowder,. Provost Marshal General, and Major Townes 
with copies of this resolution, and the names and addresses of 
all lawyers appointed by him. 
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'* (Signed) S. B. Dabney, Chairman; H. P. Lawther, R. W. 
Rodgers, P. A. Martin, Allan D. Sanford, Committee." 

Mr. Dabney (continuing after reading the report) : Now, as 
to the matter Mr. Moses brought up, we had that under very 
careful consideration. We finally reached the conclusion that 
while it was unethical and improper, and should be denounced 
by us, it would tend to defeat in some degree our purpose, pos- 
sibly in the case of some lawyer ignorant of this matter, who 
had accepted small fees, if we insisted upon his disbarment, so, 
if you will pardon me, I will read that clause again : 

(Mr. Dabney then re-read clause 5 of his report.) 

Mr. Lawther : I move the adoption of the report. 

Mr. Dabney : The other report should be adopted first. 

The President: This (the Dabney report) is not before the 
house. 

Mr. Paddock : I move that the Cecil Smith report be taken 
from the table and placed before the house. Both reports will 
then be before the house. 

Mr. Lawther: I second the motion. 
The motion was adopted. 

The President: Both reports are before the house for your 
action. Now, — Mr. Moseley, just a minute — ^I desire to call atten- 
tion to the fact that in this fourth clause those who. have charged 
for services and those who may charge for services are put upon 
the same basis. Now, without intending to argue this matter 
at all, for I do not mean to be in that attitude, I call your at- 
tention to the fact that there may be, and in my mind there 
probably is in many cases, a very marked distinction between 
men who may, unthoughtedly and without proper consideration, 
have charged some small amount for services rendered, and 
those who, in the light of resolutions of this kind and after the 
agitation of the matter, may hereafter do so. 

Mr. Moseley : I am heartily in accord with the spirit of the 
resolution, and I think this Bar Association ought to go on 
record as denouncing the taking of fees. I personally did a 
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great deal of this work, even to the extent of going to Fort 
Worth, and getting numerous aflSdavits on these agricultural 
claims. I never charged accent. It was a pleasure to me to do 
it, and the fact that I made a motion to strike out that part of 
it I do not want to be taken by any member of this Association 
as evidence of the fact that I want to shield any action of mine. 
But I made that motion to strike out for the reason given by 
the Chair. Doubtless some lawyers in ignorance of the true 
scope of this matter have made charges for this service, and I 
thought it was a drastic resolution. I did not believe, and I do 
not believe, that it will meet with the general approval of the 
bar of the State of Texas, that we should go on record as dis- 
barring a man, because he has, ignorantly, perhaps, in the past, 
accepted a f€e for this work. The report with that stricken out 
expresses my sentiments fully. It goes so far as to say that they 
shall be expelled as members of this Association, to which I 
agree. It goes so far as to say that we condemn the practice as 
being unpatriotic and wrong, and that is as far as we ought to 
go, in my judgment. I believe that to put the further clause on 
it that they should be disbarred will weaken the resolution, not 
only here, but over the State generally. Now, the resolution as 
offered by Mr. Dabney modifies the matter a little bit, where it 
says, '*if they charge unreasonable fees,'' or language of that 
effect. That does not meet my approval, because that opens a 
wide question as to what is a reasonable fee. I think that should 
be corrected to say that this Association goes on record as de- 
nouncing that, practice, and that any member of this Association 
who does it will be eliminated from further membership in this 
Association. I believe we ought to do that, but I do not be- 
lieve it is within our province or that we should go further and 
say that they should be disbarred from the practice of their 
profession in this State. That is going, too far. That is liable 
to be a drag net that will probably take. in some innocent law- 
yers, who have made some small charge in times past, in ignorance 
of the effect of their action in making this charge. So I think, 
gentlemen, that the resolution as adopted, showing our sentiment 
fully, showing that this Bar Association is on record as denounc- 
ing that custom and that practice, is just as far as we ought to 
go, and then make a resolution to the effect that if they continue 
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that practice in the future, then we will have a committee that 
will see that they are disbarred from further practice in the 
State. I am heartily in favor of that, but I do not think we 
ought to take fiction further than that. Mr. Moses expressed my 
sentiment exactly with reference to that. So the resolution of- 
fered by Mr. Dabney, I think, ought to be modified, so that it 
will show that we denounce the taking of fees, whether they be 
small fees or large fees, but I do not believe it ought to go to 
the extent, up to this time, of disbarring anybody for what they 
have done, but let it be understood that if this thing is done in 
the future this Bar Association will take the matter up and see 
that they are disbarred from further practicing their profession 
before the bar of this State. 

Mb. Martin: In this first resolution it provides that if he 
has taken any fee at all he shall be expelled from this Associa- 
tion. 

Mr. Moseley: Yes, sir; I am in fovar of that. The only 
thing I object to is to disbar, because, gentlemen, you can 't do it. 

Member (name not obtained) : Isn't the gentleman under a 
misapprehension when he states that this resolution reported by 
Mr. Smith provides for any disbarment at all 1 It is the resolu- 
tion reported by Mr. Smith 's committee that is under discussion 
at this time, is it not? 

Mr. Moseley : Both of them, 

Mr. Kimbbough: Let us have the question on Mr. Smith's 
resolution. We have been going on with a discussion without 
anything before the house. 

Mb. Dabney : I move the adoption of Mr. Smith 's report. 

Mb. Jones : I second that motion. 

Mb. Moseley : That meets with my approval. 

Mb. Smith : Our committee is in this attitude. We report a 
resolution. You told us what resolution to report, and we did 
not have as much latitude as a committee ordinarily has. You 
gave us a resolution and told us to bring it back with certain 
changes, which we did. Now, I have thought a great deal about 
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the proposition that we have under consideration, having been 
mixed up with the draft matter in a good many capacities dur- 
ing the last year. We made that report, but I fear that we are 
losing sight a little bit of all the angles involved in the matter. 
In the first place, when the selective service law was adopted, 
we did not have the rules and regulations that we now have, 
but we did have some selective service regulations. Alt that time 
we did not have any questionnaire. The President had not called 
on the lawyers to assist in preparing these blanks that were fur- 
nished to registrants to get discharges and exemptions, etc. All 
of the War Department matters •! have found are enveloped a 
good deal in red tape, and the average registrant did not have 
any conception in the world of how to fix a great many of the 
documents that were handed him to fix to get deferred classifi- 
cation, for instance, on the ground of a dependent wife, or on 
the ground of vocation, or other grounds. The procedure then 
was simply to hand this man the papers and tell him to fix it 
up. The lawyers had not then been drafted by the President 
for this work. I do not think that at that time, or now, or at 
any other time, the lawyers ought to have charged any fee^ to 
these registrants. I think the effect of charging was a pernicious 
effect. I think, further, that the right-thinking lawyer feels that 
it is a small part of our duty, in raising this army, to do any- 
thing that we can to help the G-ovemment in raising the army. 
At the same time, I have thought that possibly under the old 
regulations there might have been some lawyers who charged 
small fees for services rendered at that time, who ought not to 
be very severely censured for doing so. 

Mr. W. N. Bonner: What service could a lawyer have ren- 
dered to a registrant up until the time the questionnaires were 
sent out, and at the same timie the lawyers throughout the coun- 
try were appointed to fill them out ? 

Mr. Smith: This service. About from the first of August 
they were called for service — ^not all of them, but a great many 
of them — and the first draft was filled by men before the ques- 
tionnaires were ever considered or issued, but at that time they 
were entitled to the same vocational exemptions and discharges 
that they are now. For instance, a man had a good agricultural 
claim. He was entitled to present that then, and that went to 
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the district board then, as it does under the new regime. He 
may have had a good vocational claim. I will give you an illus- 
tration. I know a young man that was called for service under 
the old rule. He was a chemist of several years' experience. 
His business was superintending the mixing of compound lard, 
which is made of cotton seed meal and — I do not know just what 
goes into it, but I think some tallow or beef fat. There is some 
skill required in mixing it. The concern he worked for claimed 
that they were unable to supply his place, that it had taken him 
five years to learn how to do that business, how to determine the 
character of oil and fat and other ingredients that went into it. 
Now, if he were just to come in and say that he was a mixer of 
oil and fat for that concern, nobody could intelligently pass on 
his claim, and the lawyer took several hours' time in preparing 
the exact facts in that case. I do not think that that lawyer 
charged anything for that service, but under the old regime 
nothing was said about the lawyer's doing the work free. The 
President had not requested the lawyers to work for nothing, 
and if the lawyer had gone out and fixed those affidavits and 
charged a fee of ten or fifteen dollars for his services rendered, 
I do not think he should have been censured very severely for 
that. I think the effect of it would be bad, but I can see how 
men could do that innocently. So it occurs to me that a distinc- 
tion should be made between the status of the lawyers before 
the President drafted them into the service and the status of the 
lawyers since that time. I do not think anything does more 
harm than the fact of lawyers taking fees in co^neetion with this 
selective service law, but it occurs to me that possibly there ought 
to be a distinction made between the old rules and the new rules 
in that regard. 

Mr. W. N. Bonner: In line with Judge Smith's suggestion, 
this has occurred to me : I do not see how any lawyer, since the 
President called on us all. to contribute our services free, could 
go out and justify himself for making any charge, but this is 
what I had in mind : It is proposed to adopt a resolution which 
provides that where a lawyer has accepted any fee he shall be 
ousted from this Association. He shall lose his membership in it, 
but he is not otherwise censured. Now, what is this Association 
forf Is it to help each other and keep the body clean, or is it 
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to look after the profession and keep clean the lawyers of Texas ? 
I say that a lawyer who is not fit to belong to this Association 
is not fit to practice law in Texas, and I move to amend that 
resolution so as to provide that any lawyer who has accepted 
any fee since the date the President called on us to give this 
service free, who has received any remuneration since that time, 
shall forfeit his membership in this Association, and in the 
language of this resolution, should be disbarred. Of course, this 
Association cannot disbar a lawyer. We know that. There is grave 
doubt in my mind, after what I have heard said here, and from 
what I know about the law, as to whether that would constitute 
suflBicient ground for disbarment, but it is sufficient for us to 
say that he should be disbarred. 

(There was no second to the motion.) 

Mr. Jones : I suggest that we are getting right back to the 
tangle from which we. have just extricated ourselves. The very 
purpose of laying on the table Mr. Smith's report was to hear 
the report of Mr. Dabney. Mr. Dabney takes up the point you 
make, and as strongly as he can, condemns the practice. If it 
were not for the Dabney report^, you would be correct about it. 
Now the simplest thing for us to do is to adopt the Smith commit- 
tee report. It has now been put in such shape that in connec- 
tion with the Dabney report, the entire action of this Association 
is clear, and as the adoption of the Smith report has already 
been moved, I call for the question. 

Judge Hawkins: I would like to ask a question or two for 
the purpose of understanding the situation. I am reluctant to 
take any part in this discussion, but I feel free to do so as an 
associational matter. I have waited hoping that some one else 
would call out the feature I have in mind. I do not know whether 
the committee has considered the question of putting this into 
operation or not. I do not think this is any war in which we 
ought to use blank cartridges. 

Mr. Dabney : That is covered by my report. 

Judge Hawkins: I did not catch that it provided any plan 
by which our rolls are to be purged of oflfending members. I 
wanted to find out whether any machinery was provided by 
which our rolls will be purged. If these men are to be expelled, 
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we ought to know who they are, and the machinery ought to be 
operative, and their names ought to be dropped from the rolls 
of the Association, both as a punishment to them and as an evi- 
dence of our disapproval of their action, as a matter of simple 
justice to the great body of the lawyers of this State, who would 
not do these things. 

The President : I make this response to your question, Judge 
Hawkins. This particular report does not provide any pro- 
cedure by which the facts may be ascertained, but Mr. Dabney's 
report does. His resolution is before the house, but there is no 
motion on it. I would suggest that the question you raise be 
thrashed out when the other resolution comes up. 

Judge Hawkins: If it is covered, that is an answer to my 
question. I did not catch it. 

Mr. G. N. Harrison: Mr. President: It is a bit difficult to 
get a correct mental grasp of the situation, with both these re- 
ports trying to get into a man's mind at the same time. I think, 
if I have correctly digested the remarks of Mr. Smith, that he is 
not himself entirely satisfied with the fourth clause of that re- 
port, as it now stands. I have been a lawyer for over twenty 
years. I know that a man need neither lose his patriotism, nor 
any proper conception of the majesty of the law, by accepting a 
fee for legal services. The only thing that in my mind makes 
that utterly improper now, in this particular class of service, is 
that the President, the Commander in Chief of the army of this 
nation, has felt that for the perfect administration of the draft 
law in this time of war stress, it would be better that the rela- 
tion of attorney and client, predicated on compensation, should 
not exist between the lawyer and the registrant whom he serves. 
Since that rule was promulgated, I think the lawyers, like the 
soldiers in the army, should bow to it and recognize it, and 
those who do not, have no proper appreciation of the situation 
that confronts them, and of their duties as citizens and as men, 
because they are effectually drafted into that particular branch 
of the military service, to perform that particular function. But 
I do not believe in the adoption of that report, if it is as broad 
as it seems to me to be, whether the language be in one or the 
other of these reports, that shall condemn and render a man 
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liable to expulsion from this organization, because perhaps be- 
fore the President did draft us he may have charged a fee for 
the service, because he could have done it in perfect innocence, 
with perfect patriotism, and no one would have thought any- 
thing of it at that time. But the situation has utterly changed 
since the President promulgated his rule and drafted the law- 
yers to render this service without being reimbursed in the 
slightest degree, and asking that the relation of attorney and 
client predicated on compensation should not exist. So, I do 
not know how to make a motion, but I am thoroughly in favor 
of amending that resolution, so that it shall only condemn, either 
as subject to disbarment or expulsion from this organization, 
those who have accepted compensation since the Commander in 
Chief of the armies of this country, the President of the United 
States, promulgated that rule, asking us to give that service 
fee, and I move such an amendment to that clause of the report. 

The President: Isn't that in keeping, Mr. Smith, with your 
idea of the form the resolution should take, that it should only 
apply to those who have offended since the President called on 
the lawyers to assist? 

Mr. Smith : That is the way I feel personally about it. 

The President : The motion is to amend your report. Is it 
satisfactory to the committee to so amend it without the neces- 
sity of a motion. 

Mr. Moseley: Isn't that matter fully covered in the report 
of Mr. Dabney, Mr. Harrison? 

Mr. Harrison : I do not think so. That deals with another 
phase of the matter entirely. 

Mr. Moseley : You have got my idea exactly. I was opposed 
to a sweeping resolution that we disbar everybody for taking a 
fee, but I agree with Mr. Harrison that since the promulgation 
of that decree by the President, I would be in favor of disbar- 
ing lawyers who have taken a fee since that time. 

Mr. Kimbrough: Mr. President: I think it ought to have 
been evident to every man who has intelligence enough to be a 
lawyer that he ought not to have made a charge for assistance 
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lie might render to registrants, before the President made his 
proclamation, or made his request, as well as since, and I do not 
think we ought to be over careful about getting this resolution 
strong. I am in favor of a strong resolution. Let me tell you, 
men, if you are not soldiers, all of you, behind the lines, in as 
true a sense as our men are on the front, we are not making 
progress towards winning this war. Now, let us do away with 
this talk about cheese-paring on this phraseology, and pass these 
good, strong resolutions, as reported by Mr. Smith. We will not 
carry it out any too scrupulously, and we will not hurt any man, 
and we will not do any injury to any worthy lawyer by passing 
that resolution and carrying that out. Now, if you will pardon 
me — I suppose I ought not to do it, in strict parliamentary law 
— ^but I would like to see this motion conue to a vote, and I 
move the previous question on Mr. Smith's resolution. 

Me. Mosbs: I hope the gentleman will withhold that for a 
moment. 

The President: Mr. Harrison's motion to amend was sec- 
onded, I understand. 

(The motion to amend received several seconds at this time.) 

Mr. Moses : I want to put in writing the idea that Mr. Har- 
rison had stated' verbally. 

Mr. Harrison : I want to add this one thought that escaped 
me. If there is anything abhorrent to a lawyer and his sense 
of justice, I have always understood it to be an ex post facto 
law. Now, we are about to pass here an ex jwst facto resolu- 
tion, which condemns men for action done when no such resolu- 
tion regulating our conduct was in existence. To my mind, it 
is utterly abhorrent. I do not like to talk much, and am not in 
the habit of doing it, but that particular matter, I think, would 
be utterly wrong, and I do not see why this organization will 
not reflect its^true patriotism, its knowledge of the law and the 
fundamentals of the law — the Constitution itself of our nation 
— when it declines to adopt an ex poet facto resolution expelling 
men from this organization, for something done when there was 
nothing in the law or the regulations of this Association requir- 
ing it. I think it puts itself on record as adding its whole force 
to the President's eflforts to purify the military oi^anization. 
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when it says that since we have been asked to serve for nothing, 
we condemn and expel every man who accepts pay for his ser- 
vices. I do hot think we ought to go further. 

Judge Wear: What is before the house? 

The President : There is a motion to adopt the Smith reso- 
lution, and a motion to amend the fourth clause of that resolu- 
tion, which is being reduced to writing at this time. 

Judge Wear : The trouble about the point made by my friend, 
Mr. Harrison, is that the doctrine of ex post facto law does not 
apply in this instance, because the adoption of this resolution, 
if adopted, is the expression of the wish of this Association as 
to what ought to be done with a fellow that hds already stolen a 
horse, when he knew when he stole it that it was wrong and un- 
professional. It is not a question of passing a law here that 
would make a thing illegal and have a retroactive effect, but it 
was illegal and improper and disloyal and unpatriotic and un- 
professionl when it was done. That is the trouble about it. It 
is not a question of this organization 's adopting a law or a rule, 
which, if violated, would make it illegal or unprofessional. It is 
a question before this house now of saying as to whether we are 
in favor of putting the screws to the fellow who has dishonored 
the profession. That is the proposition. And l' am not in ac- 
cord with the sentiment expressed by my friend Judge Haw- 
kins, either, as to the question of shooting a blank cartridge. I 
do not agree with him on that proposition. 

Judge Hawkins: Won't it be blank, if you don't name the 
men? If not named, whom will you hit? 

Judge Wear : It is not for this organization now to name the 
men. The question is whether this organization will express its 
sentiments. And when you talk to me about a positive, un- 
equivocal statement of a sentiment and idea by this Association 
being a blank cartridge, I do not agree with you. 

Judge Hawkins: May I ask you a question? 

Judge Wear : Yes, sir. 

Judge Hawkins: Unless your machinery reaches the man 
who is guilty, unless the machinerv'- designates the man who is 
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guilty, not by naming him now in this resolution, but by pro- 
viding a method by which he can be named and his name stricken 
from the rolls of this organization, will not your cartridge be 
blank? I say yes. 

Judge Wear: I say NO ! (Laughter.) If I thought the un- 
equivocal expression by this Association had the effect of a blank 
cartridge, I would be in favor of disbanding the thing and go- 
ing home. 

Judge Hawkins: Will you permit me to say this? I simply 
want a method by which we could look at the rolls and say who 
are members and who are not members. I will ask you this: 
Who will be expelled by your resolution, if it does not provide 
for this machinery ? 

The President : The Chair is going to rule that this discus- 
sion is out of order, because the question of the procedure is 
not now before the house. The question of the declaration of 
the will of the AJssociation is before the house. 

Judge Wear : I did not hear you. I think I have a right to 
understand what the President rules. 

The President: My ruling is that your and Judge Hawkins' 
discussion is on the question of procedure, and the question be- 
fore the house is the question of the declaration of principle, and 
not the method of procedure to put it into effect. That is cov- 
ered by Mr. Dabney 's resolution, which is not before the house. 

Judge Wear: I was just going to say to the Association, if 
you will permit me — 

The President : The Chair cannot permit it, because it is out 
of order. 

Judge Wear: All right. I will not then state to this Asso- 
ciation that I was going to say that that was a question that will 
be applicable to the other resolution, because the Chair will not 
permit me. (Laughter.) 

The President : You are thoroughly qualified to practice law, 
sir. (Laughter.) ' 

Judge Wear: But I want to say this: It is not a desire on 
my part either to air myself or to express my views — ^where is 



Digitized by VjOOQiC 



130 Proceedings of the 

Cecil Smith? — ^but I simply want this Association — ^not me, but 
this Association — to emphasize its condemnation of any such 
practice, and I do not understand that it is the business of this 
Association to undertake to pussyfoot and defend a fellow who 
says that he is a member of the leg'al profession, and has not 
got sense enough to understand his duty with ref erenca to this 
kind of a question, and if he has got sense enough to understand 
it, he violates his duty. That is my position, and I say it would 
not only do no harm to adopt this resolution as it appears upon 
the paper, but that it will be effective, and tend to place this 
Association and the members of this Association in the right 
light, and in the position that they ought to occupy before the 
world, and in the eyes of the President of the United States, 
upon whose shoulders is a great burden, and who has requested 
the members of the legal profession to give their services, to the 
end that the bloody hand of Prussianism may be lowered in 
unconditional surrender. 

Mr. Moses : I have reduced this clause to writing, using in 
the first part of it the exact words of Mr. Smith's report: 

''This Association hereby strongly recommends that those 
Texas lawyers who have charged registrants or their represen- 
tatives fees, or accepted compensation for services rendered or 
supposed to have been rendered" — ^here is the new part of it — 
** since the President's proclamation calling on the lawyers to 
assist the registrants without charge or who engage in such prac- 
tice in the future, be expelled from this Association, if they be 
members thereof. ' ' 

Mr. Smith : If the President of the Association will permit 
me, I have a suggestion covering the same line, that I would like 
to submit in connection with it, expressing the sentiment de- 
nouncing the practice at all times and any times, and winding up 
with this recommendation, which I will read. The fourth clause 
as it now stands reads : 

''This Association hereby strongly recommends that those 
Texas lawyers who have charged registrants or their represen- 
tatives fees, or accepted compensation for services rendered or 
supposed to have been rendered, or who engage in such practice 
in the future, be expelled from this Association, if they be mem- 
bers thereof." 
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In lieu of that, keeping the sentiment heretofore expressed, I 
make this recommendation: 

'* Fourth: This Association hereby recommends that those of 
its members who hereafter charge registrants or their represen- 
tatives fees, or accept compensation for services rendered, or to 
be rendered, be expelled, and that they should be debarred from 
practicing their profession. ' ' * 

This eliminates any ex post facto feature of the resolution, 
keeps the sentiment as to past conduct, but simply recommends 
the penalty as to future conduct of the members of the Associa- 
tion. 

The President : Is it the will of the house that the committee 
be allowed to amend their resolution? 

Mr. Sanford: I move they be so permitted. 

Mr. Harrison : I think we can withdraw ours, maybe, if you 
will read it all. 

Mr. Moses : Mr. President: To answer a. suggestion made by 
some one, will you kindly read section three? I think there is 
just as strong a denunciation of charging fees as could be com- 
posed in section three. 

The President then read sections three and four, as follows : 

*' Third: This Association hereby denounces as unpatriotic, 
against professional ethics, and beneath a decent lawyer, the 
practice by a few Texas lawyers of charging or accepting from 
registrants or their representatives, fees of any amount (whether 
large or small) for services in connection with their classifica- 
tion, or in any wise appertaining thereto. The contractual re- 
lation of attorney and client should in no event exist between a 
Texas lawyer and a registrant or his representatives in so far 
as the enforcement of the selective service regulations are con- 
cerned, except in cases arising in the courts. 

** Fourth (As amended) : This Ajssociation hereby recom- 
mends that those of its members who hereafter charge regis- 
trants, or their representatives, fees, or accept compensation for 
services rendered, or to be rendered, be expelled, and that they 
should be debarred from practicing their profession.'' 

The President: If there be no objection, the committee's re- 
port will stand as last read. 
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Mr. Moseley : And I second the adoption. 

Mr. T. S. Henderson : Do you mean to say by that, that the 
amendment as just offered by Mr. Moses is also adopted? 

Mr. Moses : No. That is withdrawn, with the consent of the 
second. 

Mr. Henderson: Does that condemn the practice that has 
been indulged in heretofore, or does it merely attempt to say 
that they must not do it in the future ? 

The President: It does both, as I understand the two pro- 
visions I have just read. The third section condemns in the 
very strongest terms the accepting of any fee. 

Mr. Henderson: We ought to go back at least to the time 
when the President drafted these lawyers into this service. It 
ought to go back that far. 

Judge E. B. Perkins: Mr. President: It seems to me that 
we are losing sight of one fact in this matter of trying to pro- 
tect men who have done something in the past through igno- 
rance, or carelessness or thoughtlessness. When this people de- 
clared war against Germany, there was a declaration of war by 
the people. When this people, through the Congress, passed the 
selective service law, it was the act of the people. Now, no man, 
in my judgment, under that state of facts, being an American 
citizen, could enter into contractual relations with, and receive 
compensation from, a man within the age of the selective service 
law, for the purpose of securing him a position that deferred 
his service to his country, and my opinion is that to claim that 
for the lawyers would be a mistake. 

Mr. Kimbrough: I think so, too. 

Judge Perkins: It is not the practice of law. It is the use 
of professional skill and knowledge in aiding a man in getting 
a position under the selective service law that he desires to oc- 
cupy, in order to defer the time or the date of his service. It has 
no character of connection with the practice of law. And when- 
ever and wherever a man has done that, he has forgotten, in my 
judgment, his obligations as an American citizen. (Applause.) 
And any man who has forgotten, since we declared war, his obli- 
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gatiojis as an American citizen, in my opinion, is unworthy to 
be a member of this Association. (Applause.) Properly, there- 
fore, in the third paragraph of the report made by Mr. Smith, 
the committee denounces in unmeasured terms such action, and 
then to adopt the fourth resolution as now proposed, would be 
to denounce the man as being unworthy of an American citizen, 
and still the man who had done that could remain upon the rolls 
of the great Texas Bar Association. I say to you, with that ut- 
most conservatism, and with the utmost charity for a man who 
has made that mistake, that I do not want him to remain. (Ap- 
plause.) Now, the Dabney report, it seems to me, is carefully 
prepared and covers the question, and expresses the opinion of 
the Association. And in that connection I want to correct Mr. 
Moses — and I am always careful about attempting to correct a 
statement of Dayton Moses, because he is one of the most cor- 
rect men I have ever known. But I read with much interest 
and with a great deal of care the published report of the charge 
of Judge Batts to the grand jury. I hold him in the highest 
esteem, as a m»n, and a lawyer and a judge. I noticed how care- 
fully he had chosen his words, and he said that charging the 
reasonable value of the services, while it would be an unpatriotic 
act, might not be a violation of the law. He was careful to 
qualify it, in other words, with the proposition that it might 
be, and we know what he meant when he said that it would be 
an unpatriotic act. Now, I do not want a man in this Asso- 
ciation who has been guilty of an unpatriotic act. I had thought 
that I would not say anything on this occasion, but I do not like 
the idea of simply making what we do apply to what may hap- 
pen in the future. (Applause.) 

Mr. Harrison: Mr. Chairman: When one permits himself 
to be drawn into a debate in a matter of this character, it is 
diflScult sometimes to get out. 

The President: There is nothing before the house but the 
Smith report as amended by the committee, and unless you are 
going to speak to that — 

Mr. Harrison : I am going to make a mere explanation, purely 
personal. I have not taken the privilege before to say that I 
have had to be closely connected with the administration of the 
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selective service law, being chairman of the legal advisory board 
of Brown County. I have given it as careful thought as I am 
capable of. The very purpose of the selective draft is to create 
an industrial army, as well as an army on the firing line. The 
implication that a man is doing a wrong thing, an unpatriotic 
thing, or a thing for which this Association should condemn 
him, as broad as it may be drawn from Judge Perkins' able re- 
marks, is in my judgment wrong. The claims that have given 
me concern, and all the lawyers in Brown County concern — and 
Brown County is not condemned in the report of Major Townes, 
I was glad to see — ^have been that class of industrial claims that 
determined whether or not a man had meritorious cause to be 
kept in the industrial army, and whether it was better for his 
country — for his country solely, and not for him — that he be 
kept in the industrial army, in the agricultural occupation or 
industrial occupation, in order that the production of that which 
is necessary to strengthen the sinews of war should be kept up 
in this country. It is that class of claims that has concerned 
lawyers under my jurisdiction. It is that class of claims, and 
that only, so far as I know, that has ever called for legal treat- 
ment. The only trouble I find with this resolution is that it does 
not condemn as far as the amendment did, which I withdrew, 
because the other seemed to meet with the sentiment of the 
Association. It relieves all, though they have pursued this prac- 
tice since the President promulgated this rule. Mine condemned 
those that had since, but did not condemn those that had before. 
Because it seemed to be the sense of the Association, in order 
to get rid of it, I withdrew that amendment. 

Mr. Henderson : I want to ask for the second reading of the 
amendment that has been offered. (The fourth clause as last 
read by Mr. Smith was read.) I will offer a substitute for that 
amendment. 

Mr. Kimbrough: May I ask a parliamentary question here? 
This committee brought in a report, and then the committee it- 
self proposes to amend the report. Is not the proper order now 
for that committee itself to move an amendment to its report? 

The President : That is proper unquestionably, but to facili- 
tate this matter the Chair asked the question if there was any 
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objection to their being allowed to amend it without a formal 
motion, and there was no objection, and therefore it stands be- 
fore the house as amended. I did not go through the form be- 
cause it was a matter of facilitating it. Now, this is an im- 
portant matter, and it is the desire of the Chair that this house 
shall express its sentiment on this matter. While these clauses 
have been read over two or three times, I want to call your at- 
tention to the three forms in which the matter now stands. There 
is the first form in which it was submitted: ''This Association 
herel)y strongly recommends that those Texas lawyers who have 
charged registrants or their representatives fees, or accepted com- 
pensation for services rendered, "or supposed to have been ren- 
dered, or who engage in such practice in the future, be expelled 
from this Association, if they be members thereof. ' ' That is an 
unqualified expulsion, if they have been engaged in the prac- 
tice. 

Then there was the amendment suggested by Mr. Harrison, 
which is not before the house, but has been withdrawn, to the 
same effect, only limited to those who have charged, since the 
President's proclamation calling on the lawyers to assist the 
registrants without charge. 

Then, and the only thing that is before the house now, is the 
substituted clause four of the committee, which makes the pun- 
ishment of expulsion from this Association only apply to future 
acts. 

Mr. Henderson: I offer the following substitute for clause 
four: 

''"We further reconmiend that any lawyer who has charged a 
registrant a fee for services in an attempt to have the registrant 
placed in a deferred classification, since the President by procla- 
mation called upon the lawyers to assist registrants, be expelled 
from' this Association, and that we recommend that any lawyer 
who hereafter charges a fee to a registrant be disbarred from 
the practice of law in this State.'* 

I do not think there is any question but what a lawyer ought 
to be condemned who has charged a fee since the President 
issued his proclamation drafting the lawyers into the service to 
help these registrants, and the purpose of this amendment is to 
make it date back to the time when the President issued that 
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proclamation. I move, Mr. President, that that substitute be 
adopted. 

(The motion was seconded.) 

Mr. Dabney: I have just a word to say. For these gentle- 
men to limit the position of this body to the future, to disbar in 
the future, will let out, to the best of my information, some of 
the biggest scoundrels that disgrace the bar of Texas, that have 
done this in the past. I am not talking about the little fish. I 
do not like the words **in the future,'' from this Association, 
or anjrwhere else. 

Mr. Lawther: I thoroughly agree with Mr. Dabney. What 
did we hear yesterday? Major Townes told us yesterday that 
there was positive information in the hands of his department 
that some lawyers of this State had received, and they have got 
the canceled checks, as much as $5,000 for performing a ser- 
vice that probably the registrant could have obtained without 
the aid of any lawyer at all. If that man, whoever he is, be a 
member of this Association, the adoption of the report as it 
stands today would condemn a man in the future that would 
charge $500, and not the scoundrel that got the $5,000. He 
would still be a member of our Association and entitled to sit in 
our meetings. 

The President: I do not think you understand the substi- 
tute. 

(The substitute offered by Mr. Henderson was read.) 

Mr. Lawther : I agree with Judge Perkins. I go back be- 
yond that time. If he is a member of this Association, even be- 
fore the President called upon the lawyers, I agree with Judge 
Perkins that he had no business to enter into a contract with a 
man in the draft age for money. 

The President : You gentlemen will have to make your mo- 
tions to amend. 

Mr. Lawther: I offer as an amendment to the report as it 
now stands the language of section four as first offered by the 
committee. 

The President: Do you mean to substitute for the amend- 
ment offered by Mr. Henderson clause four as originally read? 
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Mr. Lawthbr: Yes, sir. 

(Mr. Lawther's motion was seconded.) 

The President: The question then before the house is a 
motion to substitute for Mr. Henderson's amendment the lan- 
guage of the fourth clause, as originally submitted by the com- 
mittee. 

The motion was adopted. 

The President : Are you ready for the question now on the 
amendment to the report, Mr. Lawther's amendment, taking the 
language of the fourth clause as originally submitted, in place 
of the substitute clause as submitted by the committee? 

The question was called for, and Mr. Lawther's amendment 
was adopted. 

The President : The question is therefore before the house on 
the original report of the committee. Is there any discussion of 
that report now? 

Mr. Henderson : I want to ask the members of the Associa- 
tion just to bear with me for one minute, until I can make an 
explanation. I have always been in favor of the resolution just 
as it was written originally, but I supposed that had been 
stricken out already, and the language of the substitute as of- 
fered by some gentleman over there I did not think was strong 
enough, and I am trying to get back just a little nearer the 
original resolution. 

The President : . The question now is on the adoption of the 
Smith resolution, as now amended, being the report as it was 
originally submitted. 

The motion to adopt the Smith report as amended was then 
carried. 

M5. KiMBROUGH: Now that adopts the Smith report just as 
it was brought in here, does it not, with the disbarment words 
cut out? 

The President: Yes; with the disbarment words cut out. 
Now the report of Mr. Dabney's committee is before the house. 
What will you do with it? 

Judge Wear: I think that the chair is a little incorrect in 
saying that is the original report with the disbarment proceeding 
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cut out, because' as a matter of fact the committee withdrew it, 
and, therefore, it is the original committee report. 

The President: Yes; we understand that. 
The adoption of the Dabney report was then moved and sec- 
onded. 

Judge Hawkins: I ask the Association to excuse me from 
voting, because I do not know how far that resolution may ex- 
tend. 

The President : I am sure that any part of it will be read to 
you. 

Judge Hawkins : I mean that because of my official position 
I should rather not vote on it. There might be a unanimous 
vote on it, in which I would stand as voting for it. I want the 
Association to understand my position, and I ask to be ex- 
cused from voting. 

Mr. Carrigan : In the Dabney report there i« something said 
about the fee that they charged, and it sort of left an impres- 
sion on my mind that there was a difference between grand 
larceny and petty larceny. I think that a lawyer . that will 
charge one of those boys that are going to the front a fee — I 
just look on him like he was, you know what. I can not use 
diplomatic language. My mouth is not attuned to that kind of 
talk, and I, therefore, will omit a diplomatic declaration. 

Mr. Sanford: I interrupt you only in the interest of time, 
because I think you misinterpret the Dabney report. The Dab- 
ney report does not say anything about a fee disproportionate, 
except as it may apply to the present law on the subject of dis- 
barment. The Dabney report condemns absolutely the accept- 
ance of any fee, from any registrant, under any circumstances. 

Mr. Carrigan : I do not want it to go out as if we had said 
that a fellow that just took a small bribe for his services ought 
to escape. I do not make any distinction between a man that 
takes a small bribe and a big one. 

Mr. Sanford : As Judge Batts expressed it, there is perhaps 
now no law under which a man can be convicted of a crime in 
Texas for having accepted a fee commensurate with the ser- 
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vice rendered. In our opinion there is no law now which would 
warrant disbarment because of the acceptance of a fee, under 
some circumstances. 

Mr. Rodgers: For proper service. 

Mr. Carrigan: It says, ''accept any fee disproportionate to 
the service rendered." 

Mr. Rodgers : That only refers to where we are going to act 
on disbarment proceedings. 

Mr. Dabney : The fifth clause reads as follows : * * That any 
lawyer who has accepted, or who shall accept, any fee dispropor- 
tioned to proper services rendered, plainly comes within the 
terms of this statute, is guilty of violating the statute, and of 
traitorous conduct ; either deceiving the registrant or his family, 
upon the expectation that he will use influence or corruption, or 
is plainly guilty of accepting a fee with that view, and should be 
disbarred.'' We denounce the acceptance of any fee whatsoever. 

Thereupon the Dabney report was unanimously adopted. 

Mr. Estes : Mr. President : The board of directors, in order 
to facilitate and get things out of the way for the committee re- 
port that was to be featured as the main thing of the meeting, 
suggested the propriety of having the election of officers follow 
at this time ; but it developed that the Constitution requires the 
present offiicers to hold until their successors are elected. In view 
of the fact that the present officers have charge of and should 
preside at this meeting, with the concurrence of the Association 
we will withdraw the recommendation, and proceed with the 
regular order of business, since the Constitution requires, in or- 
der to amend it, that a month 's notice must be given. 

The President : The next order then, under the program, is 
the report of the special committee. 

Mr. George Thompson -, I find I have to leave tonight, and I 
desire to present a motion, which I am sure a statement of which 
will be an apology for interrupting the regular proceedings. 

The President : I will entertain the motion on the condition 
that I am sure if I did not entertain it you would go anyway. 
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Mr. Thompson : I have a telegram that calls me away. Gentle- 
men of the Association : Some months ago I read an article in 
one of the leading law journals, written by a patriotic lawyer, 
calling attention to the service of lawyers in all of the wars of 
our country. It is needless to say that from the days of the 
Eevolution down to the present the roll call was the roll call 
of honor. This magazine added a note to this article, the editor 
saying that he was so much impressed with it that he would 
undertake to publish a list, if furnished, of all the lawyers who 
have been engaged in this present struggle. Struck with the 
idea, I contemplated and undertook to get up a roster or list 
of the lawyers of Texas who had entered the service of the United 
States. I desisted before the completion of same for the reason 
that I found they were constantly entering the service, and, 
therefore, it would necessarily be incomplete. After giving the 
matter further consideration I concluded that any action we took 
ought to go further, because there were a number of our splendid 
young men who had contemplated entering the service, but who 
were called from the class room and from the lawyer's office be- 
fore they had had opportunity to enroll themiselves as lawyers. 
I, therefore, desire to offer a motion that the President of this 
Association appoint a committee of ten, whose business it shall 
be, between now and the next meeting of the Texas Bar Associa- 
tion, to obtain a full list, showing the name and the department 
of service, of all the lawyers of Texas, and of all the sons of law- 
yers of Texas, who have, or shall by that time, have entered into 
this glorious struggle. I believe that a report of that kind, 
properly obtained, should be filed at our next meeting, in order 
to be put of record upon the minutes of this 4ssociation. I be- 
lieve that in thus honoring ourselves as lawyers in preserving 
these records, we do ourselves still greater honor in a tribute to 
these lawyers and the sons of lawyers, as a mark of our appre- 
ciation of those splendid fellows who have the courage to dare 
and to die. I, therefore, move the passage of the resolution. 

Mr. Bonner : I second it. 

Judge Perkins: I think Mr. Thompson will agree to add to 
that ** lawyers and sons of lawyers and studentss at law,'' 

The President : I take it you mil list them separately, law- 
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vers, sons of lawyers, and students at law, who have entered the 
military or naval service of the United States. 

Mb. Bmgance: Wouldn't it be well to enlarge that commit- 
tee, one for each Senatorial District? 

Mr. Thompson: I accept Judge Perkins' amendment. I be- 
lieve a committee of ten, by organizing and working out a plan, 
can handle the matter satisfactorily, without tying them down 
to any method of procedure. My idea would be that this com- 
mittee of ten would divide the counties up, and each one take 
one-tenth, and take it up directly with the bar of each county, 
and let them send copies of the roster and get it corrected up to 
the time of making the report. 

Mr. Ejmbrough: I suppose it would be included, but it 
might be well to specify also the sons of judges. 

Mr. Thompson: Well, they are lawyers. 

Mr. Ejmbrough: But a county judge is not required to be 
a lawyer, and a great many of them are not. 

The President : He would not be included in the resolution. 

Mr. Thompson : Then I accept the amendment. 

Judge Wear : If he is not a lawyer, then he is not entitled to 
that honor. 

Mr. Thompson : No ; if he is not a lawyer I do not think he 
should be entitled to it, and I do not accept the amendment. 

Mr. Kimbrough : I withdraw the suggestion. 
The motion was thereupon unanimously carried. 

Mr. Thompson : Due to the fact that I made the motion the 
chairman might be inclined to think of my name — 

The President: You need not discuss that. You are chair- 
man of the committee. (Laughter.) 

Mr. Thompson : I am a little old (laughter), and have a great 
deal of work to do. I want to suggest as chairman of that com- 
mittee Mr. A. H. McKnight, of Dallas. I do it without consul- 
tation with him. He is a university man, a lawyer, a young man 
of energy and enthusiasm, and I do not know of any man who 



Digitized by VjOOQiC 



142 Proceedings op the 

is more capable of taking great pride in organizing this commit- 
tee and seeing it is kept up to date. I, therefore, move that Mr. 
A. H. McKnight be made chairman of that committee. 

The PREsmENT: You have heard the mjotion that Mr. Mc- 
Knight be made chairman of that committee. 

Mr. Henderson : The original resolution provided for the ap- 
pointment by the President. 

The President: If left to the Chair, the Chair's opinion is 
that Mr. McKnight will make a most efficient first assistant to 
Mr. Georgje Thompson. 

Mr. Thompson: I will accept the chairmanship if you will 
appoint Mr. McKnight as first assistant. 

Mr. Barwise : I make the point of order that the motion leaves 
the appointment to the President. 

The President: I do not think a man who would suggest 
that patriotic idea ought to so far forget the proprieties as to 
undertake to control the Chair in the exercise of his duties. 
The Chair will yield gracefully, however, to the coercion,. and 
will absolutely swear by all that is good and holy that he will 
appoint Mr. McKnight first assistant, and do it with the great- 
est pleasure. The other members of the committee will be 
thought out carefully and appointed by morning. 

As the discussion of this special report will probably take 
some time, it occurs to the Chair we had better have the special 
report read. 

Mr. Martin : I take it everybody here has read and studied 
that report, and I believe I will make a motion that we dispense 
with the reading of it. 

Mr. Lawther : I second that motion. 
The motion was carried. 

The President : The report is before the house without be- 
ing read. It is getting on towards five o'clock. We have a good 
deal to do tomorrow, but we have been in session since two 
o'clock. 

A motion to adjourn until nine o'clock a. m., July 5, 1918, 
was made, duly seconded and unanimously carried. 
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MORNING SESSION— JULY 5, 1918. 

The Convention was called to order at 9 o'clock a. m. 

Mr. Estes nominated for membership Mr. E. T. Brooks, of 
Anson, and H. G. McConnell, of Haskell, who had been passed 
on by the Board of Directors, and moved their election. The 
motion was duly seconded and unanimously adopted. 

The President: The matter before the house at this time 
is the consideration of the report of. the Special Committee, 
reading of which has been waived, as it has been circulated and 
generally read. 

Mr. Allan D. Sanford : Mr. President, I move that the Asso- 
ciation recommend to the Legislature the adoption of the joint 
resolution, as set out in the document prepared by Mr. Dabney, 
and furnished to the Association in printed pamphlet form. 

(The motion was seconded.) 

Mr. W. L. Estes : Don't you think it would be better for Mr. 
Dabney to succinctly state that? We have had this pamphlet 
here, and it has been in the midst of the meeting here, but I 
suppose there are some of us who have not had time to give it 
consideration. 

The President: I take it the purpose of this motion is to 
bring the report before the house. 

Mr. Sanford : Mr. Dabney is about to do that now. 

Mr. Dabney: Gentlemen, I will endeavor to be as brief as 
possible. A number of you know the history of our efforts in 
this regard. In 1912, during a vacation in Caiiada, I endeavored 
to make some study of the Canadian system, particularly in the 
Province of Toronto. Perhaps ** study" is too serious a word. 
I endeavored to gather informiation. I have made such study as 
I have been able to do of the English unit system, as Dr. Pound 
calls it, or the collegiate system, the adoption of which is abso- 
lutely essential to bring about a system by which all the wheels 
of the judicial machine may be co-ordinated, and through which 
there may be a judicial administration, without which it is im- 
possible to expedite the administration of justice. 

Perhaps some of you will remember that the bill before you. 
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in the greater part, its broader parts and principles, but much 
changed in many particulars, was submitted to the Senate of 
Texas about 1913 or 1914, and was passed by the Senate with 
only three dissenting votes, but failed in the House, where it 
was not earnestly pressed. A subsequent effort was ma<Je to 
bring it about in the Senate without success. The Law Associa- 
tion of the University of Texas, of which Mr. Kimbrough was 
and perhaps is president, then discussed the matter extensively, 
and it was recommended in principle for the consideration of 
the Bar Association by the University Association. 

Since the first draft of this matter the attention of some of 
us was attracted to the essays and addresses of Dr. Pound, who 
is with us today, upon this subject, by which we have endeavored 
to profit. As far as we thought we could, we have adopted his 
suggestions in the bill in the resolution now before you. At the 
last meeting of the Bar Alssociation there was a debate, and it 
was agreed that Dr. Pound should be invited to address us upon 
this subject, which he has so kindly done. Two steps were taken : 
First, to secure an address from Dr. Pound, and, second, a com- 
mittee was appointed to revise and bring forward a joint reso- 
lution. That committee never was altogether gotten together. 
Mr. Garwood and myself only of that committee make a report. 
Mr. Garwood agrees to the principle of it. He thinks that the 
collegiate system, or system self -functioning, is the only possible 
system. He disagrees with me as to the advisability of bnnging 
it forward at the present time. 

Now I shall endeavor to state to you only its main features, 
as I trust the majority of you have read it, and I will be very 
brief. The great purpose that we have had in view is to im- 
prove the personnefl of our judiciary. We realize that not only 
justice requires it, but also that it is impossible to do anything 
unless all of the present judiciary substantially are provided for 
in this resolution. We think that our judges do not have a fair 
opportunity, and that the same personnel under a better or- 
ganization would do immensely better. Also we have had in 
view, because it comes within the judiciary article of the Consti- 
tution — ^whether it belongs there or not — the situation of the 
county officers, and we have endeavored immensely to better 
their situation. We considered that taking care of the judiciary 
and the county officers and improving the compensation of the 
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judiciary by the minimum salaries we have fixed — more hand- 
some than their present ones — is not in contradiction with the 
interest of the taxpayers, b,ut is co-ordinated with them, and we 
think that the project makes for a vast economy from the tax- 
payers' point of view. 

Now, in the briefest possible outline, we propose to abolish the 
Courts of Civil Appeals absolutely, taking care of all the judges 
in the new organization. That wheel we want to throw away. 
Our ideal is one trial and one review, and such a system that any 
litigant may reasonably expect within less than a year from the 
time of the institution of his suit to reach a final disposition, un- 
less the case is reversed. That wheel we throw away — or those 
nine wheels. 

The justice courts, commencing at the bottom now, we pro- 
pose to abolish absolutely, and have one stipendiary magistrate 
in each county. We prohibit every judge and every judicial 
ofiScer from being paid anything out of fees. This magistrate 
shall have the present jurisdiction of the justice of the peace in 
criminal matters, and no civil jurisdiction whatever. We pro- 
vide that his salary shall be fixed by the commissioners' court, 
and that the commissioners' court can enlarge, if they deem it 
necessary, the number of those magistrates, as we call them. 
We have no sympathy whatever, gentlemien, with the idea so 
prevalent in Texas, for it comes to that : Ignorant man, ignor- 
ant judge to try his case — ^Poor man, poor judge — Little litigant, 
little judge. That we propose to abolish absolutely. We con- 
sider that however small a litigan.t may be, or however small the 
amount involved, he is entitled to an adequate judge, and we 
have kept it in mind from the beginning to the end to abolish 
the increasing pest of small courts. 

As to the county court, it is proposed to abolish that absolutely, 
preserving the jurisdiction of the present county judges as pro- 
bate judges to the end of their terms, and for the same pur- 
poses. 

Now that throws the great mass — ^the exception I will state in 
a moment — of litigMion other than probate matters, into the 
district courts, as courts of first instance. We realize the diffi- 
culties that will arise out of doing that, unless we provide an 
organization to permit those courts to self -function themselves on 
the collegiate principle, and to distribute their business. The 
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exception I state is this : After a good deal of consideration it 
was concluded that the district courts of a district could remit 
to the probate judge of any county the present jurisdiction of 
the justice of the peace, if they saw fit to do so, and made an 
order to be put upon the minutes of the district court. I will 
explain what the district is in a moment. Now for probate judge 
we provide for the appointment of a lawyer— not a county judge, 
as the Constitution says with a great deal of humor: ''Learned 
in the law," and who may be a blacksmith — in every county, 
not to be elected by the people, but to be appointed by the dis- 
trict court of that district, and to hold his court absolutely with- 
out term, and anywhere in the county. If the district court 
sees fit, or feels the need in some counties where the district 
court does not hold court very often, to provide for that situa- 
tion. They may remit this jurisdiction which they have to him 
up to $200.00 in civil cases not involving domestic relations, or 
land or slander and libel cases. 

Now I come to the district court, olir great court. We pro- 
vide that all of the present members of our nine Courts of Civil 
Appeals, except the chief justices, shall become members of the 
district court, with imjproved salaries, I believe — at least with- 
out any diminution of their salaries; that if this constitutional 
amendment is adopted by the people the Supreme Court shall 
divide the State of Texas into not less than nine districts. They 
can create more if they wish. We provide that they shall assign 
to those districts all of the members of the Courts of Civil Ap- 
peals, other than the chief justices thereof, and all of the dis- 
trict judgies who shall have their residence inside of the respec- 
tive districts, as the Supreme Court shall lay them oflE, and they 
can adjust them from time to time; not less than seven district 
judges to be in any district, to constitute a branch of the general 
college of justice which we are endeavoring to set up ; that the 
next election after the election for this year is abolished, and 
the term of every judge in the State is to be extended over two 
years to the next election of county officers after the impending 
election, if their terms end within the interval. Those district 
judges are to have this superintendence, as it is named, over the 
probate court. They are to be absolutely without limit, unless 
they remit it to the probate judge, in civil jurisdiction, and 
without limit in criminal jurisdiction, except such matters as 
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now come before the justice of the peace, and which are to be 
remitted to the stipendiary magistrate, one at least in every 
county — no limit whatever/ This branch of our college of jus- 
tice in each district shall function itself in this way : Terms of 
court are to be abolished — the archaic nonsense. Of course, we 
will have to have rule days, but have no terms of court as we 
now understand them. A committee, of which a quorum shall be 
three, of the district judges of the district, and all of the dis- 
trict judges of the district can sit if they want to, shall distribute 
the business and set termjs of court, of the need of which they 
are to be informed by the clerks, and hold as many courts in 
one place as is necessary. All of the district judges can sit to- 
gether. They can sit separately. They can sit by twos. They 
can hold the court by divisions. They can hold it as long as 
they see fit. They are to be detached from being squatted down 
in their respective little districts, as we have them now laid off 
by the Legislature, and administer the business, and do justice, 
and try cases, and hold court whenever it is necessary, and as 
many courts as are necessary, and constitute these district courts, 
as far as the personnel goes, absolutely at their direction, but 
no district judge shall sit continuously in his own county, and 
with the proviso, of course, that in case of judicial administra- 
tion of long, drawn-out cases, or receiverships, or what not, the 
same judge may continue to run that case or receivership or 
judicial administration to its final termination. So much for 
the district courts, except tiiis : They can split the dockets. They 
can hold a term for criminal business. They can hold a term for 
civil business. They can hold a term for petty civil business. 
They can dispose of it in any way whatsoever that will lead to 
the administration of justice. I think we are all agreed, who 
have reflected on this subject, that terms of court to be fixed 
by the Legislature are an absurdity, and that shutting up a 
judge in his own district is an absurdity. There is a provision 
that each judge outside of his own county shall receive in addi- 
tion to his salary a minimum of three dollars a day to cover ex- 
penses. It should be more. 

Now, as to the Supreme Court. Texas is an empire, with a 
rapidly growing population, and many complex legal problems 
constantly confronting the courts. What is our Supreme Court 
at present? Three justices, a committee on appeals, or a com- 
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mittee on granting or refusing writs of error, and recently two 
more wheels put on, a commission of appeals of six members, 
sitting by threes. There you have a Supreme Court which you 
roughly may state as composed of four wheels, not interchange- 
able except to a very limited extent, and as Justice Greenwood 
explained to us the other night, any lawyer applying for a writ 
of error can compel the review of what he assigns as a consti- 
tutional question, if his writ of error is refused by the commit- 
tee, or if there is contradiction in decisions by the Supreme 
Court itself. In other words, the grit has got into that wheel 
already, and instead of aiding the Supreme Court, to an enor- 
mous extent it is impeding the Supreme Court. Now, gentle- 
nuen, this matter of turning these multitudinous wheels ! What 
I say does not involve the slightest criticism of our judges, but 
their attention is constantly directed to the rules of turning the 
wheels, instead of to deciding the fundamental law and justice 
of jthe case. Why, I believe in the last report of the Supreme 
Court of the State of Texas there are about 125 pages taken 
up in the discussion of whether or not the wheel for granting 
writs of error is constitutional or not. I am not saying that 
that discussion is not a worthy discussion. I am not saying that 
too much space is taken up. But I am saying that it is a rotten 
absurdity for the time of our judges to be taken up in this un- 
ending discussion of wheels, grinding men's lives away, instead 
of demonstrating that justice which we are told resides in the 
bosom of the Almighty Himself. 

Now it is proposed that the Supreme Court shall function 
itself, and generally administer the whole judicial machine. I 
think that the Chief Justice of the Supreme Court and not the 
Supreme Court itself should have this power, but we have fixed 
it for the Supreme Court to have the sole responsibility of run- 
ning the machine, and some of the powers of the Lord Chancel- 
lor of Great Britain. We were afraid of the clamor which would 
be raised, or might be raised, that it made the Chief Justice too 
powerful, and those administrative powers we have lodged in 
the Supreme Court itself. I think it should be in the Chief 
Jusrtice. I think the responsibility should be localized. 

Coming to the Supreme Court itself, how shall it administra-' 
tively function itself and be organized? We abolish absolutely 
the Court of Criminal Appeals. We think that a detached, in- 
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dependent wheel of that sort does not work well, and that it 
has been completely demonstrated in Texas and elsewhere. We 
provide for a criminal division and a civil division, for quorums 
of five in the criminal division and quorums of three in the 
civil division, and that where there is a dissent or expression of 
a serious doubt without a dissent, the matter shall go to the 
Supreme Court in banc. Of course, there would be no opinion 
whatever. Of course., it would be just simply docketed upon 
the submission docket, with the provision that in case of a con- 
stitutional question, or contradiction in the decisions of the Su- 
preme Court or the Court of Civil Appeals being thought to be 
involved, that it shall not go to the Supreme Court in banc, 
there not being any dissent or serious doubt expressed, unless 
the civil division or the criminal division shall find that the con- 
stitutional question or the conflict exists. Otherwise, a lawyer 
by assigning the question would automatically pass it up to the 
Supreme Court in banc, ignoring these divisions, and making it 
impracticable, and bringing about the immense trouble that 
Judge Greenwood has explained to us as now existing. 

Now, coming to the administration, all vacancies in the judicial 
machine except the probate judge and the magistrate, are to be 
filled by the Supreme Court, including district attorneys, until 
the next election — all vacancies upon the Supreme Court itself 
to be so filled by its own nomination until the next election. It 
takes the matter entirely away from the Governor, who is a 
political official, necessarily. It provides that the members of 
the Supreme Court, composed principally and primarily of the 
present Supreme Court and the present justices of the Courts of 
Civil Appeals, shall each go on circuit and sit with the district 
judges or by himself for at least one month in the year. We 
think that is a matter of great importance, and that it is a mat- 
ter in which we should revert to the wise custom of our ancestors, 
although their old machine is absolutely unadapted to our pres- 
ent system. We desire to bring about uniformity as far as pos- 
sible in so much of practice, of ethics, standard customs, et cetera, 
which govern the bar and the judiciary, as possible, through the 
Supreme Court, and bring them in closer contact with the bar 
of this State. There is a provision that they Shall receive not 
less than $5.00 per day as expenses while they are on circuit. 

Such, gentlemen; are by no means all of the important mat- 
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ters in this bill, or all in this resolution, but they are all which 
I will take the time now to state. I trust if you have not read 
the resolution that you have read to a large extent the prelim- 
inary analysis. Now, I would not do what I am about to do 
for the sake of brevity were I speaking to anything more than 
a comparatively small group of lawyers, as I desire to get through 
rapidly, and as this document is written on enormous spaces, but 
you will pardon me if I read from what I have here. 

PROPOSED AMENDMENT TO THE STATE CONSTITUTION, 
AMENDING ARTICLE 5 OF THE CONSTITUTION RELAT- 
ING TO THE JUDICIAL DEPARTMENT OF THE STATE 
GOVERNMENT BY ADOPTING IN LIEU THEREOF 
THE FOLLOWING JOINT RESOLUTION 

Be It Resolved hy the Legislature of the State of Texas : 

That Article 5 of the Constitution of the State of Texas be repealed 
and that in lieu thereof the following be adopted; and that Article 5 
of the State Constitution shall hereafter read as follows : 

Section 1. The judicial power of this State shall be vested in one 
Supreme Court, in District Courts, in Probate Courts, in Commission- 
ers' Courts, and in Magistrate's Courts, and in such other courts as 
may be provided by law. 

Sec. 2. No member of the Supreme Court, and no District Judge 
shall participate in partisan politics while in office, but they may 
be candidates for re-election, and may use lawful methods in promo- 
tion of their own candidacies. 

Sec. 3. The Supreme Court shall consist of a Chief Justice and not 
less than fourteen Associate Justices ; imtil otherwise provided by law. 

No person shall be eligible to the office of Chief Justice or Associate 
Justice of the Supreme Court unless he be, at the time of his election, 
a citizen of the United States* and of this State ; and unless he shall 
have attained the age of thirty years, and shall have been a practicing 
lawyer or a judge of a court, or such lawyer and judge together, at 
least seven years. 

The Chief Justice and Associate Justices shall be elected by the 
qualified voters of the State at a general election, for County officers, 
and shall hold their offices ten years, and until their successors are 
elected and qualified ; and shall each receive an annual salary of 
$6,000.00 and an additional allowance of $5.00 per day or any fraction 
thereof, while filling an assignment on the District Bench, including 
the necessary time of travel for that purpose ; until otherwise pro- 
vided by law. 

The Chief Justice and Justices, or Judges of the Supreme Court, 
the three Justices or Judges of the Court of Criminal Appeals, the 
Chief Justices of the Courts of Civil Appeals, now existing, and who 
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may be in office at the time this amendment takes effect, shall con- 
stitute the Supreme Court until the expiration of their present terms 
of office under the existing* Constitution and law, and until two years 
thereafter; two years being" added to the terms of all of the members 
of the court; and until their successors are elected and qualified. 
Should the Supreme Court not be filled to fifteen on its new organ- 
ization in this way, that court shall fill the vacancy or vacancies 
until the next general election for County officers, and until their 
successors are elected and have qualified. 

Sec. 4. The Supreme Court shall have appellate jurisdiction only, 
except as herein specified, which shall be co-extensive with the limits 
of the State. Its appellate jurisdiction shall extend to all cases of 
which the District Courts have original or appellate jurisdiction, ex- 
cept as herein otherwise provided, subject to such restrictions and 
regulations as may be prescribed by law. 

The Supreme Court shall be authorized to call to its assistance at 
any time, one or more District Judges, and to assign them to such, 
duties of that court as it may determine, and for such time as it 
may see fit. When performing these duties the District Judges so 
assigned, shall have all the powers of Supreme Court Justices and 
receive the same pay. 

The Supreme Court and the Justices thereof shall have power to 
issue writs of habeas corpus as may be prescribed by the law; and, 
under such regulations as may. be prescribed by law, the Supreme 
Court, and the Justices thereof, may issue writs of mandamus, pro- 
cedendo, certiorari, and such other writs as may be necessary to 
enforce its jurisdiction. 

The Legislature may confer original jurisdiction upon the Supreme 
Court to issue writs of quo warranto and mandamus in such cases 
as may be specified, except as against the Governor of the State. 

The Supreme Court shall have the power, upon, affidavit or other- 
wise, as by the court may be determined, to ascertain such matters 
of fact as may be necessary for the proper exercise of its jurisdiction. 

The Supreme Court shall sit from the first Monday in September of 
each year until the last Saturday of June in the next year, inclusive, 
at the capital of the State; and may sit at any other time, if the 
court so decide. 

Provided, however, that each member of the Supreme Court shall 
sit in the District Courts as a trial judge for any length of time, but 
for not less than one month, as near as may be, during each year; 
in any county or counties as the Supreme Court may determine, or 
the Chief Judge thereof, if that court decides to leave the making 
of the assignments to him, which it may do. 

The Supreme Court shall appoint a clerk, who shall give bond In 
such manner as is now or may be hereafter required by law; and 
he shall hold his office during the pleasure of the Court, and shall 
receive such compensation as by law may be provided. 
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Sec. 5. The Supreme Court shall be divided into two divisions, to- 
wit : the Civil Division and the Criminal Division ; but the whole 
court shall sit when and as herein provided; ajid whenever any power 
is herein given to the Supreme Court, without particular specification 
as to how it shall be exercised, that power shall be exercised by the 
whole court, of which a majority shall b^ a quorum. 

(a) The Civil Division. — The Civil Division shall consist of such of 
the Justices thereof as may be designated by the Supreme Court 
from time to time. Five shall constitute a quorum, and a concurrence 
of a majority of those sitting shall be necessary to the decision ; pro- 
vided, that the investigations of issues of fact may be remitted to 
any two or more Justices of the Supreme Court, as the Civil Division 
may determine. 

The civil litigations coming before the Supreme Court shall be de- 
cided by the Civil Division, except as otherwise herein provided. 

(&) The Criminal Division. — The Criminal Division of the Supreme 
Court shall consist of such Justices thereof as may be designated by 
the Supreme Court from time to time, not less than three in number, 
and three shall constitute a quorum ; and a concurrence of a majority 
of the Judges sitting shall be necessary to a decision. 

The criminal litigations coming before the Supreme Court shall be 
decided by the Criminal Division, except as otherwise herein provided. 

Sec. 6. Appeals to the Supreme Court are abolished in all civil 
cases. 

No -^ivii case shall be reviewed by the Supreme Court, or the Civil 
Divis-ion, except on writ of error; for which the party suing for the 
writ shall make application to the Supreme Court, assigning the er- 
rors of law which he pi'opounds, and stating wherein, if he so con- 
tends, the verdict, or the finding of an issue of fact by the lower court, 
may be unsupported or subject to review, and stating a synopsis of 
the case, and grounds of error which he may desire to present to the 
Supreme Court, and controversies over points of law or issues of 
fact; and otherwise presenting his application under such regula- 
tions as may be prescribed by the rules of the Supreme Court. 

The statements in the application shall be taken as true, for the 
purpose of the application; but the applicant may be penalized by 
the Supreme Court in favor of the defendant in error, in not over ten 
per cent of the amoimt involved, if the writ be obtained by willful 
misrepresentation or gross carelessness. 

The application and briefs and arguments in support thereof shall 
be submitted to the opposing , party, and may be answered by briefs 
and arguments, and there may be such oral arguments on applica- 
tions for wi*its of error, as the Supreme Court may allow. In grant- 
ing the writ the court shall designate what portions of the record 
below shall be brought up; but no statement of the whole evidence 
shall be brought up, except by bill of exception preserving an excep- 
tion to the overruling of a request for a peremptory instruction In 
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the lower court, or to the judgment or decree of a judge where there 
is no jury, and raising the point or points of the sufficiency of the 
evidence to support the verdict, judgment or decree. 

Applications for writs of error may be submitted to the Civil Di-' 
vision; or may he submitted to and orally argned before one or more 
of the Justices of the Supreme Court as the Suprem* Court may de- 
termine, and be g^ranted by the one or more Justices to whom pre- 
sented; but shall not be refused in whole or on any point except by 
the Civil Division, or the Supreme Court. 

Criminal appeals to the Supreme Court shall be prosecuted before 
the Criminal Division of the 'Supreme Court, on such conditions and 
under such regulations and restrictions as may be provided by law. 

In either criminal or civil cases, should a Justice of either division 
dissent, or seriously doubt the correctness of the opinion of the ma- 
jority, or should a constitutional question be involved, or should there 
be a conflict in the prior decisions of the Supreme Court, or of the 
Court of Criminal Appeals, or both, the case shall be referred to the 
Supreme Court, as such, without regard to any division ; and this pro- 
vision shall apply to applications for writs of error, as well as to. cases 
in which writs have been granted. Not less than nine members of 
the court shall constitute a quorum. 

Sec. 7. The State shall be divided into judicial districts by the Su- 
preme Court, not less than nine in number, which may be re-arranged, 
diminished or increased by that court from time to time ; but there 
shall not be less than seven District Judges in any district, not 
counting any member of the Supreme Court sitting in the District 
Court ; but the same number of judges are not required to be provided 
for each district; and in any District Court any member of the Su- 
preme Court shall have the right, on designation, to sit at any time, 
either by himself or with any other District Judge gr Judges, and 
shall have all the power, when so sitting, of a District Judge ; and 
he shall be authorized to so sit by designation as hereinabove pro- 
vided. 

For each judicial district there shall be elected, by the qualified 
voters thereof, at a general election for County officers, the judges 
of the judicial district, who shall be citizens of the United States 
and of this State, and who shall have been practicing lawyers of this 
State or a judge of a court thereof, or practicing lawyer and judge 
for not less than five years next preceding their respective elections, 
and who shall reside in the district during their respective terms 
of office. 

A District Judge shall hold office for a period of eight years; and 
shall receive for his services an annual salary of not less than 
$4500.00 and an additional per diem of $3.00 per day while outside of 
his home county in the performance of the duties of his office, until 
otherwise provided by law. 

The judges of each district, of whom not less than three shall 
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constitute a quorum for this purpose, shall meet as often as they may 
see fit to consider the dockets of the different courts, to designate 
the District Judges, for the holding of the different courts, and to 
set the terms and dockets thereof. 

Terms of the District Courts are abolished, as fixed by statutes, 
but the District Judges shall hold such, terms for such length of time 
and as often and as long in the several counties as they may deter- 
mine, in order to best adjust among themselves the dispatch of busi- 
ness and the speedy administration of justice; and for this purpose 
the cleris of the several District Courts shall furnish them with lists 
of cases and data thereon when required. Terms may be set for the 
whole docket or any portion thereof. 

There shall be a District Court in each organized county of this 
State, to be designated, and to be presided over by members of the 
Supreme Court or by the District Judges, or both. 

The District Court of any county or any one trial may be held by 
the Chief Justice or any Justice of the Supreme Court, or by any one 
District Judge, or by the Chief Justice or any Justice or Justices of 
the Supreme Court, sitting with one, two or more District Judges 
or by one, two or more District Judges sitting together. 

When the Chief Justice or a Justice of the Supreme Court may sit 
with one District Judge, if there be a division of opinion, that of 
the Chief Justice or the Justice of the Supreme Court shall prevail. 
When two District Judges may sit together, and there be a division 
of opinion, that of the judge of longest continuous service shall pre- 
vail; and when three or more justices or judges sit together, then the 
opinion of a majority shall prevail; unless they be equally divided, 
when the opinion of those of longest continuous service shall prevail. 

The District Court of any county may be held by divisions, if, in the 
opinion of the judges holding the court (there being more than one 
sitting), the dispatch of business and the administration of justice 
will be facilitated thereby, the . judges sitting separately, or two or 
more together, in different divisions and exercising all of the powers 
of the District Court in each division ; and the different divisions 
may sit at the same time, with full power to adjust and transfer the 
business between them so as to best dispatch the same. No District 
'Judge shall sit constantly in the same county, but may always sit, 
in term or vacation, for the completion of any case commenced l)e- 
fore him, receivership, or any matters of legal or equitable admin- 
istration. 

By order the Chief Justice of the Supreme Court may designate 
judges of the District Courts to sit in another district and direct in 
what county or counties they shall sit. 

Sec. 8. The justices or judges of the several Courts of Civil Ap- 
peals, now abolished, other than the Chief Justices thereof, and the 
judges of the District Courts, the judge of the Criminal District 
Court of Harris County, the judge of the Dallas Criminal District 
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Court, and judges of all other Criminal District Courts, if any, who 
naay be in office at the time this amendment takes effect, shall be- 
come, be, and remain District Judges until the expiration of their 
respective terms of office under the present Constitution and laws, 
and two years thereafter; two years being* added to each of all their 
respective terms under the prelsent Constitution ; and until their suc- 
cessors are elected and qualified as District Judges; and shall stand 
apportioned among the Judicial Districts, each to be a District Judge 
of that judicial district to which the county of his residence is ap- 
portioned, by the formation of such districts by the Supreme Court. 

Sec. 9. The District Court shall have original jurisdiction of all 
criminal cases of the grade of felony, and of all misdemeanors of 
wMch exclusive original jurisdiction is not given to the Magistrate's 
Court; of all suits in behalf of the State to recover penalties, forfeit- 
ures and escheats ; of all cases of divorce ; of all misdemeanors involv- 
ing official misconduct ; of all isuits to recover damages for libel, slan- 
der or defamation of character; and of all civil litigations, except 
those of which the Probate Courts ha\^ original jurisdiction. 

The District Court shall have appellate jurisdiction and general 
control in probate matters, over the Probate Courts, for appointing 
guardians, granting letters testamentary and of administration, pro- 
bating wills, settling the accounts of executors, administrators and 
guardians and for the transaction of all business appertaining to es- 
tates; and original jurisdiction and general control over executors, 
administrators, guardians and minors, under such regulations as may 
be prescribed by law. 

Provided, however, that whenever the majority of the District 
Judges of any judicial district shall decide it to be necessary for the 
administration of justice, they may, by an order signed by them, 
and to be entered on the minutes of the District Court of the county, 
direct that all civil cases not involving slander, libel, land or domestic 
relations, and less than $200, exclusive of interest and costs, shall 
be tried by the Probate Judge of that county, with a jury of six men, 
if demanded, he to have no fixed terms, but to hold court when and 
at such places as may be fixed by the Commissioners' Court, and an 
appeal in all caises over $20.00 to be allowed to the District Court, 
where it shall be. tried de novo — a majority of the District Judges of 
the judicial district may revoke this order. 

The District Court shall have ai>pellate jurisdiction and general su- 
pervisory control over the <^ounty Commissioners' Courts, with such 
exceptions and under such regulations as may be prescribed by law; 
•and shall have general original jurisdiction over all causes of action 
whatever, for which a remedy or jurisdiction is not provided by law 
or this Constitution ; and such other jurisdiction, original and appel- 
late, as may be provided by law. 

Until it may be otherwise provided by law, no writ of error, in 
civil cases, shall be allowed by the Sux)reme Court to the District 
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Court, in cases not involving land or domestic relations, when the 
amount involved is less than $150.00, exclusive of interest and costs, 
unless a constitutional question be involved. 

Sec. 10. There shall be a clerk for the District Court of each or- 
ganized county, who shall be elected by the qualified voters of the 
courts, and who shall hold his office for four years, subject to re- 
moval by information, or by indictment of a grand jury, and convic- 
tion by a petit jury. In case of a vacancy, a majority of District 
Judges of the judicial district in which that county is situated shall 
have the power to appoint a clerk who shall hold until the next gen- 
eral election for County officers, and until his successor has been 
elected and has qualified. The County Clerk may be Clerk of the 
District Court when and as provided below. 

Seo. 11. In the trial of all causes in the District Courts, the plain- 
tiff or defendant shall, upon application made in open court, have the 
right of trial by jury; but no jury shall be impaneled in a civil case 
unless demanded by a party to the case, and unless a jury fee be paid 
by the party demanding* the jury, for such sum and with such excep- 
tions as may be prescribed by the Legislature. In the trial of any 
misdemeanors and in the trial of civil cases, not involving land or 
dopiestic relations, or an amount, exclusive of interest and costs, of* 
over $500.00, the jury shall be composed of six men, in other cases 
of twelve men. 

Sec. 12. No judge or magistrate shall sit in any case wherein he 
may be interested, or when either of the parties may be connected 
with him, either by affinity or consanguinity, within such a degree 
as may be prescribed by law, or when he. shall have been jf counsel 
In the case. 

No judge or magistrate shall receive any compensation out of the 
fees in any case, or any gratuity or gift from any litigant. 

When any Justice of the Supreme Court, or District Judge, shall be 
disqualified to hear and determine any case, or cases, in their re- 
spective courts, and there be a deficiency of judges through such dis- 
qualification so that the administration of justice may be delayed, 
the disqualification shall be certified to the Chief Justice of the Su- 
preme Court, who shall immediately appoint a Justice of the Supreme 
Court, or a District Judge, or commission a person or the requisite 
number of persons, learned in the law, for the trial or determination 
of the cause or causes in which the disqualification may exist. If the 
Chief Justice of the Supreme Court be disqualified for this occasion, 
the senior Justice in point of service shall act as Chief Justice. 

When any judge of a District Court is disqualified, the parties may, ' 
by consent, appoint a proper i.)erson to try the case, if a member of 
the Supreme Court or a District Judge be not available; or, upon 
their failure to do so, a competent person may be appointed by the 
Chief Justice of the Supreme Court to try the same, or by the senior 
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Justice of the Supreme CQurt, in point of service, if the Chief Jus- 
tice be disqualified. 

Sec. 13. lA'll judges of courts of this State shall, by virtue of their 
offices, be conservators of the peace throughout the State. 

The style of all writs and process shall be, "The State of Texas." 
All prosecutions shall be carried on in the name and by authority of 
the State of Texas. 

Sec. 14. Grand and petit juries in the District Courts shall be com- 
posed of twelve men, except as provided above as to the petit juries; 
but nine members of a grand jury shall be .a quorum to transact 
business and present bills. 

When, pending the trial of any case, one or more of the jurors, 
not exceeding three, when there is a jury of twelve men, or not ex- 
ceeding one when the jury is of six men, may die or be disabled from 
sitting, the remainder of the jury shall have the power to r ende r tte 
verdict. 

Sec. 15. There shall be established, in each organized county of 
this State, a Probate Court, which shall be a court of record. There 
shall be appointed by the District Judges of the judicial district in 
which the Probate Court may be situated, a Probate Judge for each 
Probate Court in this State, who shall have been a* practicing lawyer 
or judge, and shall have practiced law or have been a judge, or both, 
for not less than four years before his appointment; and who shall 
hold his office for six years from November 1st next succeeding his ap- 
pointment, and until his successor shall be appointed and have qual- 
ified, and this shall be his term whether appointed to fill a vacancy 
or not. He shall receive no fees, but a salary to be fixed by the Com- 
missioners* Court of each county, and paid by the respective counties. 
The County Clerk, on the direction of a majority of the District 
Judges of that judicial district, shall issue a commission to the Pro- 
bate Judge and record the same on the Probate Minutes. 

All of the existing County Judges, under the present Constitution, 
shall continue to exercise the duties of Probate Judges as now pro- 
vided by law, and may exercise the jurisdiction, by order of the Dis- 
trict Judges, hereinabove authorized to be bestowed on the Probate 
Judges, until their respective terms of office under the 'present Con- 
stitution and laws have expired; and two years thereafter, two years 
being added to their terms as Probate Judges; and until their suc- 
cessors are selected and have qualified ; and the Judges of the Probate 
Courts, as herein provided for, shall only qualify and commence to 
perform their duties upon the expiration of the terms of the present 
County Judges. 

Sec. 16. The Probate Courts shall have the general jurisdiction of 
Probate Courts ; they shall probate wills, appoint guardians of minors, 
idiots, lunatics, persons non compos mentis, and common drunkards, 
grant letters testamentary and of administration; settle accounts 
of administrators; transact all business pertaining to deceased per- 
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sons, minors, idiots, lunatics, persons non compos mentis and common 
drunkards, including the settlement, partiton and distribution of es- 
tates of deceased persons; and apprentice minors as may be provided 
by law ; and the Judges thereof shall have pow^er to issue w^rita of in- 
junction, mandamus and all writs necesisary to the enforcement of the 
jurisdiction of their respective courts. The Probate Judges shall be 
judges of such Juvenile Courts' as may be established. 

The Judges of the Probate Courts shall, as continuously as possible, 
keep their courts open in each county, and at all times, as far as the 
necessities of the business before the court may require. There shall 
be no terms thereof. 

Sec. 17. Prosecution in the District Court for misdemeanors may 
be commenced by information filed by the County or District Attorney, 
or by affidavit, as may be provided by law. Grand juries impaneled 
in the District Courts shall inquire into misdemeanors, and all indict- 
ments therefor returned into the District Court, falling within the 
jurisdiction of the Magistrate's Court, shall forthwith be certified to 
such court having jurisdiction to try them, for trial; and if such an 
indictment be quashed in the Magistrate's Court, the person charged 
shall not be discharged, if there is a probable cause of guilt, but may 
be held by the Magistrate to answer upon information or affidavit. 

Sec. 18. Each organized county in the State, now or hereafter ex- 
isting, shall have one or more stipendiary magistrates as may be de- 
cided to be necessary by the Commissioners' Court of each county, 
or provided by law. The number of magistrates shall only be de- 
creased or increased by order of the Commissioners' Court, the de- 
crease to take effect at the expiration of a term of a magistrate. The 
magistrates shall be paid by the respective counties such salaries as 
the Commissioners' Court may establish, and they shall never receive 
any compenisation out of fees. 

The magistrate or magistrates in each organized county are to be 
elected for four years, and until their successors shall be elected 
and qualified; and each shall be elected by the qualified voters of the 
whole county, and not by precincts. 

Each magistrate shall have jurisdiction throughout the whole county, 
but his jurisdiction shall be limited to criminal matters, and to crim- 
inal cases where the penalty or fine to be imposed by law may not be 
more than $200.00, and he may have such other criminal jurisdiction 
as may be provided by law under such regulations as may be pre- 
scribed by law. 

Appeals to the District Court of each county shall be allowed, in 
all criminal cases from the Magistrate's Court, under such regulations 
as may be prescribed by law. There shall be but one Magistrate's 
Court in any county. The Magistrates of a county, if there be more 
than one, shall hold this court by divisions, or may sit together, as 
the requisites of the business may require, and as they may determine. 
If they sit together, the opinion of the majority shall determine, and 
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in case of equal division, that of the one or more of longest con- 
tinuous service. 

There shall be no terms of the Magistrate's Court, but this court, 
in each county, shall be open at all times, as near as may be. 

Each Magistrate shall be ex officio a notary public. 

In caee of a vacancy in the office of a Magistrate, it shall be filled 
by the County Commissioners' Court of that county until the next 
election of county officers and qualification of the person elected. 

Upon the adoption and going into effect of this amendment the 
present Justices of the Peace of each county shall become Magistrates 
and remain such to the end of their terms and tvsro years thereafter, 
and until the next general election for County officers, and until 
their successor or successors are elected and have qualified. 

The Magistrates shall have such powers as examining and commit- 
ting magistrates and coroners as may be provided by law, and until 
changed by law, all powers and jurisdiction, in criminal matters, novv 
possesited by Justices of the Peace. 

Sec. 19. For each organized county in this State there shall hv. 
elected four Commissioners and one Presiding Commissioner, being 
five in all, to be elected by the qualified voters of the .whole county, 
or by precincts, as may be provided by law, and each to hold office 
for four years, and until his successor shall be elected and qualified. 
The County Commissioners shall, together with the Presiding Com- 
missioner as presiding officer, compose the County Commissioners' 
Court, and shall exercise such powers and jurisdiction over all county 
business as is conferred by this Constitution and the laws of the 
State, or as may be hereafter prescribed. 

The County Judge and County Commissioners, of each county, hold- 
ing office under the present Constitution, shall remain in office until 
the expiration of their respective terms, and two years thereafter, 
and until their successors are elected and qualified, and the County 
Judge shall be the Presiding Commissioner, and VTith the County Com- 
missioners shall compose the Commissioners' Court until the expira- 
tion of their offices under the present Constitution. 

Sec. 20. No compensation of a judge or magistrate shall be de- 
creased during his term of office. 

Sec. 21. There shall be elected for each county, by the qualified 
voters, a County Clerk, who shall hold his office for four years, and 
who shall be clerk of the Probate and Commissioners' Courts and 
recorder of the county, and whose duties, perquisites and fees of 
office shall be as prescribed by the Legislature, and a vacancy in whose 
office shall be filled by the Commissioners' Court until the next gen- 
eral election for County officers, and until his successor has been 
elected and has qualified; provided, that in counties having a popu- 
lation of less than 8000 persons there may be an election of a single 
clerk, who shall perform the duties of Clerk of the District Court 
and County Clerk. The County and District Court Clerks, and clerks 
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performing- the functions of both offices under the present Consti- 
tution, shall have two years added to their terms and shall, under 
this amendment, continue in office as District or County Clerks, or 
District and County Clerks, until the expiration of their present terms, 
and an additional period of two years; and until their successors are 
elected and have qualified. 

Sec. 22. A County Attorney for counties, in which there is not a 
resident Criminal District Attorney, shall be elected by the qualified 
voters of each county, and hold his office for the term of four years. 
In case of vacancy, the Commissioners* Court of the county shall have 
power to appoint a county attorney until the next general election. 
The county attorney may represent the State in all cases in the Dis- 
trict and Magistrate's Courts in their respective counties; but the 
respective duties of District Attorney and County Attorney shall be 
regulated by the Legislature, and shall be the same as they now are 
under existing laws, until otherwise provided. 

The Legislature shall provide for the election of District Attorneys 
of such number as the Supreme Court may determine and as may be 
deemed necessary from time to time, and make provision for the 
compensation of district attorneys and county attorneys; the district 
attorneys of a judicial district to be elected at large by the electors 
thereof at a general election of county officers ; provided, that District 
Attorneys shall receive not less than an annual salary of $500.00, to 
be paid by the State, and isuch fees or coanmissions and perquisites 
as may be provided by law. 

County Attorneys shall receive as compensation such fees, commis- 
sions and perquisites as may be prescribed by law. All County At- 
torneys holding office under the existing Constitution shall remain 
County Attorneys and their terms of office be extended two years and 
to the next general election for county officers thereafter, and until 
their successors are elected and qualified. 

All District Attorneys holding office under the present Constitution 
shall remain District Asttorneys, and their terms of office shall be 
extended two years, and to the next general election for county offi- 
cers and until their successors are elected and qualified ; and the Chief 
Justice of the Supreme Court shall assign them to the District Courts 
of the several counties, and their successors thereafter. 

Sec. 23. There shall be elected by the qualified voters of each 
county a sheriff, who shall hold his office for the term, of four years, 
whose duties and perquisites and fees shall be prescribed by the 
Legislature, and vacancies in whose office shall be filled by the 
Commissioners* Court until the next general election for County and 
State officers. All sheriffs holding office under the present Constitu- 
tion shall remain in office on adoption of this amendment, and their 
f terms shall be extended for two years, and until the next general elec- 
tion for county officers and until their successors are elected and 
qualified. 
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Sec. 24. County Attorneys, Clerks of the District Courts, County 
Clerks, Magistrates, Constables and otter county officers may be re- 
moved by the judge or judges of the District Courts for incompetency, 
official misconduct, habitual drunkenness, or other causes defined by 
law, upon the cause therefor being set forth in writing and finding 
of its truth by a jury. 

Sec. 25. The Supreme Court shall have exclusive power to make 
and establish rules and the law of pleading, and practice, and to re- 
form the same, for the government of that court and all other courts 
of this 'State, in order to expedite the dispatch of business and the 
administration of justice ; and to provide for the forms of all writs, 
notices and process, civil or criminal, and for the method of service 
thereof, by whom or how to be served, returns ; and for the length oi[ 
tune of notice or service, and the method and forms of taking depo- 
sitions. 

Sec. 26. The State, shall have no right of appeal in Criminal cases, 
except the State shall have the right to appeal from the judgment of 
the court quashing an indictment, and in such cases the defendant, 
pending such appeal, shall be released on his own recognizance. 

Sec. 27. The Supreme Court shall, at its first session after the 
adoption, of this amendment, provide for and transfer all business 
pending in any court to the court to which jurisdiction is given by 
this amendment to the Constitution over such business. This may 
be done hj general orders, without specifying the particular case or 
business. 

All cases pending in the Courts of Civil Appeals or Criminal Ap- 
peals shall be transferred to the Supreme Court and be decided by 
the Supreme Court, or the Civil or Criminal Divisions thereof as 
herein provided. <A11 cases pending in the County Courts and all civil 
cases pending in the Justices' Courts shall be transferred to the Dis- 
trict Courts of the respective counties. All criminal cases in the Jus- 
tices' Courts shall be traijsferred to the Magistrate's Court of the 
respective counties. 

Sec. 28. Vacancies in the offices of Chief Justice or Justices of the 
Supreme Court and of Judges of the District Courts and in the office 
of District Attorney shall be filled by the Supreme Court until the next 
succeeding general election for county officers, and until the persons 
elected have qualified. Vacancies in the office of Probate Judg-e or 
Clerk of the District Court shall be filled by the District Judges of the 
judicial district including the county in which the vacancy arises. 

Vacancies in the office df Presiding Commissioner of any Conamis- 
sioners' Court, or in the office of County Commissioner, or in the 
office of County Attorney, or in the office of County Clerk, or in the 
office of Magistrate, shall be filled by the Commissioners' Courts of 
the respective counties until the next general election for county 
officers, and until the persons elected have qualified. 
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Sec. 29. All provisions in the existing laws of the State of Texas 
in contradiction hereto are annulled and repealed. 

Sec. 30. The Supreme Court, District Courts and Probate Courts 
and County Commissioners' Courts and Justices' or Justice of the 
Peace Courts are re-constituted as herein provided. 

The Court of Criminal Appeals, the Courts of Civil Appeals, the 
County Courts and all other courts whatsoever, not here mentioned, 
are abolished; except any existing Town or City Municipal Court, 
with only criminal jurisdiction; these are not abolished. 

Sec. 31. The next election for county officers, now provided for 
under the existing Constitution and laws, is annulled ; and the first 
election hereafter for county officers shall be two years after the 
time now provided for their election, and thereafter at intervals of 
four years. 

Sec. 32. This amendment shall go into effect on September 1st, 
1919, up to which time none of its provisions shall be operative. It 
shall be self-operative, but if there be a need to do so, the Governor 
shall promptly call the Legislature in special session, in order to enact 
any laws necessary to the efficient working of this amendment. He 
may do this before September 1st, 1919, after this am^endment may 
be adopted; or thereafter. 

Sec. 33. This proposed amendment to the Constitution shall be duly 
published once a week for four weeks, commencing at least three 
months before the special election to be held for the purpose of voting 
thereon; which election shall be held on the first Saturday of July, 
1919 ; the publication to be made weekly in a newspaper in each 
county in the State of Texas in which a newspaper may be published, 
provided reasonable terms can be made therefor, of which the Go(v- 
emor shall be the judge ; and the Governor shall, and he is hereby di- 
rected, to issue the necessary proclamation for the submission of this 
proposed amendment to the qualified electors for members of the 
Legislature. 

At the election all persons favoring this amendment shall have 
written or printed on their ballots the words, "For the Amendment of 
Article 5 of the Constitution in regard to the judicial department of 
the State . Government," and those opposed thereto shall have written 
or printed on their ballots the words, *\Against the Amendment to 
Article 5 of the Constitution in regard to the judicial department of 
the State Government." 

Ten Thousand Dollars, or as much thereof as may be necessary, is 
now appropriated to defray the expenses of advertising and holding 
the election. 

Mr. Dabnby : One of the greatest, perhaps the greatest, mili- 
tary man this country has ever produced, said: *'The duty is 
ours. The consequences are God's.'* ' It is a timorous policy, 
this constantly delaying our aflfairs and saying that nothing can 
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be done. Of course, this resolution that is submitted is subject 
to many betterments. I have some in mind myself. It has not' 
been widely enough criticized, and therefore should it be adopted 
— I do not know what is the opinion of the majority of you 
gentlemen — as a matter to be brought to the attention of our 
Legislature, I would submit that it be only adopted.in principle, 
and placed in the hands of a committee with authority to carry 
out the principles therein which are approved of by this Asso- 
ciation. ( Applause. ) 

The President : Gentlemen of the Association : Mr. Dabney 
has outlined this bill to you very thoroughly, and I earnestly 
hope it is going to be very thoroughly discussed. There are 
two or three things about it that ought to be borne in mind. 
First, you are not going to amend the Constitution here today. 
The resolutions of this Association are not going into effect right 
now. So there is no necessity for putting this thing in abso- 
lutely concrete shape at this time. The second proposition is 
that this proposed change in our system is a radical, practically 
absolute change, of our old theory of courts and their building 
up. It is a change that seems to be in accord with the best 
thought of our people all over the country at large, and I think 
is growing with the people of Texas. But, small body though 
we be, we represent a body of a .thousand or ;nore of the best 
and most representative lawyers of Texas, and it was the hope 
of the Board of Directors of this Association at this meeting, not 
so much to place ourselves on record as endorsing particular de- 
tails, as to carry forth to the members all over the State, who 
will read these proceedings, an intelligent discussion pro and 
con of this radical proposed change, with objections to it from 
intelligent men, and arguments as clearly and briefly stated as 
may be in favor of it, with such recommendations at the end as 
to immediate action. Mr. Garwood points out one provision that 
it seems clear we ought to get back to, and that is the provision 
as to the old jurisdiction of the Supreme Court as against the 
new. Some few matters it may be imperative that we act on now, 
but in any event we should carefully go on record as to some 
principle, and that those here who have given the matter con- 
sideration should express their view, even though many will feel 
like they have not had time to formulate them as thoroughly as 



Digitized by VjOOQiC 



164 Proceedings op the 

they would like ; but let them go in for what they may be worth, 
and let the discussion be full and free, that it may be passed out 
to the bar. We are in war time, and it ia likely nothing will be 
done now, but the record had just as well be completed. A revo- 
lution is cominlg when the war closes, and let us prepare the 
minds of the bar over the. State as thoroughly as we may, and in 
so doing do a patriotic duty. So I earnestly hope that this mat- 
ter will be taken up before the very capable body of lawyers 
who are here, small though that body be, and their views put 
into this record. 

One other matter, and I will rest the discussion with you. Dr. 
Pound is here, and at such point in the discussion as he thinks 
best, if there are particular features about this bill that he would 
like to make a suggestion about, oi: say anything to clear up the 
atmosphere or throw light on the subject, I know that I reflect 
the feeling of every member here that we would certainly be 
glad to have any suggestions as to this particular measure and 
this particular outline to go into this record, that he sees fit to 
make. ( Applause, ) 

Mr. Sanpord : I was going to suggest tTiat a great many of 
the members have come in since Mr. Dabney began to address the 
body, and they do not know the matter that is actually before 
the house. The motion as made was for the purpose of getting 
the matter in proper form before the house and invite discussion. 
I suggest that the President state the motion. 

The President: The motion before the house is that the 
report of the Special Committee submitting the constitutional 
amendment be adopted, which brings the entire report, together 
with the constitutional amendment proposed to be submitted, 
reorganizing the courts on the unit or collegiate basis, as it is 
described, as a self-functioning body, before you. 

Mr. Martin: Mr. President and Gentlemen: There is one 
matter, which appears to be a small matter, and yet it deals 
with such a vital principle, I believe, that I think we should ex- 
press ourselves upon it. In Section 2 of the resolution prepared 
by Mr. Dabney the provision is made that no member of the 
Supreme Court and no district judge shall vote or participate in 
politics while in office, except that they may be candidates for 
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re-election and may use lawful methods to promote their can- 
didacies. I do not believe in the principle of entirely disfran- 
chising a man because he is .a judge. I believe that a judge, 
because he is a judge, does not lose and should not lose or avoid 
the responsibility that rests upon him as a citizen. I believe 
that he ought to be taken out of partisan politics entirely. I 
think that the fact that a man is a judge of a court should in- 
spire him at least to withdraw from partisan politics while he 
is on the bench, but I do not think that he should be entirely dis- 
franchised, and therefore, if I can get a second upon this, I 
move that that section be amended so as to read as follows: 
**That no member of the Supreme Court and no district judge 
shall participate in partisan politics while in oflSlce, except that 
they may be candidates for re-election, and use lawful methods 
to promote their own candidacies.'* 

Mr. Dabney: If I may do so, I accept the amendment. I 
second the motion. 

Mr. Martin: The motion is to strike out the word **vote" 
and the word * * or ' ' between the words * * shall ' ' and * * participate, ' ' 
and inserting the word *'.own" before the word ** candidacies," 
as it stands now. It now reads: **No member of the Supreme 
Court and no district judge shall vote or participate in politics 
while in oflSce, except that they may be candidates for re-election, 
and may use lawful methods in promotion of their candidacies. ' ' 
As amended it reads: **No member of the Supreme Court and 
no district judge shall participate in partisan politics while in 
oflSce, except they may be candidates for re-election and may use 
lawful methods in promotion of their own candidacies.'' 

Mr. KiMBROUGH: Wouldn't it be better, instead of saying 
** except that" just to insert the words: '*but they may be can- 
didates for re-election." There would hardly be an exception. 

Mr. Martin : I will accept that amendment as far as my mo- 
tion is concerned. I believe it is better language myself. 

Mr. KiMBROUGH: I understand Judge Dabney is willing to 
accept that amendment. 

Mr. Dabney : Why, yes sir ; and I would suggest, gentlemen, 
to save time, that any amendment suggested need not be f ormu- 
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lated so as to be complete, if this thing should carry, and so as 
to bind this body and the committee themselves to it, but that it 
be adopted only in principle. Otherwise, we will be tied up 
here with verbiage that on critical analysis might be objection- 
able. 

The PREsroENT: There is no other way to handle it that I 
see. The report is by the committee, and it is subject to amend- 
ment, and that is the proper procedure, as far as I can see. 

Mr. Hart: I believe we are in danger of getting into these 
little details that are really not essential, and I move you that 
Dr. Pound be invited at once to proceed with any suggestions 
he may have in mind in connection with the general bill as pre- 
sented by the committee. 

Mr. Bstes : I was just going to suggest that it would be an 
opportune time. Of course, we would all be delighted to hear 
from Dr. Pound, and I am sure he can add to our information 
and interest in the subject. There is one inquiry I want to make 
of Mr. Dabney. I am not sure whether I understand it. Under 
this plan it is contemplated that all appeals be heard at Austin, 
is it, all reviews, at Atustin only? 

Mr. Dabney : Yes, sir. It does not say so, but one Supreme 
Court is contemplated. 

Mr. Barwise : I am sure we all want to hear Dr. Pound, but 
I know he would rather hear some discussion from us and to more 
maturely consider these things himself before he gives us his 
views, and I make the point of order niow that this is for dis- 
cussion before the whole body. 

The President : The Chair takes the view that there is noth- 
ing before the house but the amendment, and neither Dr. Pound 
nor anybody else could speak in due order except on the amend- 
ment, and the Chair, with that view, will sustain the point of 
order. 

Mr. Moseley : It seems to me the first question that ought to 
be considered by this Association in connection with this re- 
port — 

The President : The question before the house is the amend- 
ment. 
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Mr. Kimbrough: Upon that question, since Mr. Dabney ac- 
cepted the amendment offered by the gentleman, may it not be 
considered as part of the original report? 

The President : I rather think not, because the report is be- 
fore the house. We had the same suggestion before us yester- 
day. You have heard the amendment. 

The question was put upon the amendment and the amendment 
was adopted. 

The President : The report is amended as outlined, and the 
amended report is before the house. 

Mr. Kimbrough: If amendments are adopted, may I not 
suggest that all amendments be submitted in writing, for the 
sake of certainty and precision in the language offered? 

The President : I think that is a good suggestion, and would 
suggest to those who have amendments, that they write them 
out, so that they can be pcissed up promptly, and we can take 
up any particular amendment and handle it promptly, and pass 
on to the general discussion. 

Mr. MosEiiEY : Mr. President and Gentlemen : It seems to me 
that the proper way to discuss this report is not at this time to 
go into details of amendments, such as has been offered by Judge 
Martin and may be offered by others, as it is to discuss the funda- 
mental principles underlying the whole proposition. I have not 
given this matter the consideration that I should have, and am 
not as familiar with it as a great many others, and will not 
discuss it as intelligently as it will be discussed by others before 
the Association, I am sure, but it seems to me that the first sub- 
.iect that ought to engage our attention is this question — as to 
whether or not this bill or this law should be made a constitu- 
tional question, or part of our Constitution, or whether it should 
be relegated to the Legislature of our State to construct this 
judicial system, as provided for in the Constitution of the United 
States of America, or, you might say, by the Federal Govern- 
ment. 

Mr. Chairman, it seems to me that this is a very serious ques- 
tion, the question as to whether or not this act should be made a 
part of the Constitution of our State, whether or not these de- 
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tails should be inserted in the Constitution of the State, or 
whether or not the general principle should be laid down and 
it should be left to the Legislature to work out the details of the 
various courts and their duties, and the districts such as it has 
been endeavored to set out in this act. I frankly say to you, 
Mr. Chairman, that I am of the opinion that this matter should 
not go into the Constitution. As Judge Dabney has very dearly- 
shown us, what we need is flexibility. What we need is the abil- 
ity to change our courts to meet the exigencies of the times. 
When you make it a part of the Constitution of this State, so 
that whenever a change is necessary it is absolutely essential that 
we go before the people for a change in our Constitution, you 
make a rigidity and a fixity at that moment that makes a change 
in our laws, such as the necessities of the times may demand, ab- 
solutely impossible. In other words, we are today up against 
exactly that condition. Again and again we have endeavored to 
change our Constitution so as to meet the needs of the times, and 
we have been met by the difficulties of the situation. It seems to 
me, therefore, gentlemen, that that is the important matter for 
this assodation to decide at this time, whether we should not say 
that the Legislature of this State shall provide for a Supreme 
Court and such other courts as in their judgment may be neces- 
sary to carry on the judicial work of this State, and I invite 
the attention of the Bar Association to that one subject. While 
I am not entirely committed to it, I want to say that it seems to 
me that is the proper procedure. I recognize, gentlemen, the 
fact that the objection is made that it throws it into politics, and 
that it makes it uncertain; that it leaves it to the Legislature, 
whereas, it ought to be fixed in the Constitution, and forever 
fixed. But, gentlemen, I call your attention to the fact that we 
have a democratic government. The whole scheme and form of 
our government are that the people shall control ; that they shall 
enact the laws of the country ; and I think, notwithstanding you 
may disagree with me, gentlemen, that the greatest safeguard of 
our judiciary today is the fact that the courts must go in review 
before the people of this country. I want to express a revolu- 
tionary doctrine here today, and that is that the Federal ju- 
diciary, as it is constituted today, is a menace to the free insti- 
tutions of this country, because of the fact that they are not 
amenable to the people of this country in their actions and in 
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their decisions. I want to say to you, gentlemen, that if the 
Federal judges of this State had to go before the people every 
four years or every six years for ratification of their course as 
Federal judges, there would be such a radical change in the con- 
duct of the Federal judges as to be astonishing. While there is 
something to be said about long tenure in oflSce, I believe in the 
right of the people to rule. I believe that the judges of this 
State should go before the people just as regularly as any other 
official that we have, to defend their record, if they have made a 
record, and to listen to the criticisms of the people that may be 
m.ade upon that record, as they, in their official capacity, have 
made it. So, gentlemen, I believe this matter ought to go to the 
Legislature. There are two things you must always take into 
consideration, and that is the democratic form of government 
that we have, and also the weak human nature that we have. You 
will never get perfection in this world until mankind becomes 
perfected, and you will never have a strong centralized govern- 
ment possible until you wipe out our present provision of rule 
by the people, and the fact that men must go to the people for 
approval or disapproval of their acts as public officials. So I say 
this matter ought to go to the Legislature. Weak as our Ijeg- 
islature may be, it is the only means we have got, gentlemen, of 
government. If you are not satisfied with the Legislature, change 
our form of government. I believe this matter ought not to go 
into the Constitution. I believe it ought to go to the Legislature 
for the f&ing of a Supreme Court, and that all these other de- 
tails ought to be worked out in conjunction with a commit- 
tee that you may appoint to act with our Legislature. I say, 
gentlemen, that this is a matter that I think goes to the founda- 
tion of this whole report, and that we ought to fight out that 
question now, and get the sentiment of this Association, as to 
whether or not it should be a part of the,Constitution, or whether 
it should be left to the Legislature to outline our system of a 
judiciary. Before I sit down I want to compliment Mr. Dab- 
ney upon the evident toilsome, careful work that he has done in 
the preparation of this bill. I think it is past all praise. I 
do not agree with it in a great many details. I am inclined to 
believe that some of the provisions that are put in there are fan- 
ciful. I am rather inclined to believe that possibly the machin- 
ery he suggests will prove cumbersome in the course of time, but 
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those are details that can be subsequently worked out. I want 
to say this further, gentlemen, while I am on the floor, I have 
for a long time believed in the abolition of our Courts of Civil 
Appeals. I have changed my opinion on that proposition^ I 
believe that we should retain our present system of courts of 
appeal. I believe that the Supreme Court of this State should 
be made solely a court for revision by writs of error. I do not 
believe that the Supreme Court of this State should ever be 
required to thrash out the details of litigation, such as our 
Courts of Civil Appeals have to do today.. I believe the num- 
ber of judgjes ought to be increased to a sufficient number that 
it can do effiieient work, but I believe there ought to be an inter- 
mediate court, that will simplify the work, so that when it gets 
to the Supreme Court of this State they will only have to pass, 
as you might say, upon the abstruse legal problem. In every suit 
there has to be a supreme decision. All of us always want to 
have some court that will have the last final say, and a court in 
whom we will have confidence. Now, if you make a Supreme 
Court of ten or fifteen members, the last say will be of that tre- 
mendous court in banc, and when you put that court in banc to 
hear any litigation, you have a lavish waste, not only of money, 
but a lavish waste of valuable time, and I believe that all of 
those details can be better thrashed out in an intermediate court, 
and then leave our Supreme Court at the last to render ulti- 
mately a final decision on such matters as the Legislature or the 
law of the country may provide for their decision. ThSse, how- 
ever, are matters that w^e can comment on later, but I want to 
invite the attention of the Association to the discussion of the 
fundamental question, as to whether this bill should be made a 
part of the Constitution of this State, or whether it should be 
left to legislative enactment to work out the details that have 
been outlined in this bill, 

Mr. R. H. Ward : Mr. President and Gentlemen : I have been 
a member of this Association since 1904, but in consequence of 
the conflict between the time of the meeting of the Association 
and the convening of the courts of my county it has 
been only very occasionally that I have had the pleas- 
ure of attending the convention. I commenced the prac- 
tice of the law in Texas prior to the adoption of the 
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present Constitution. I practiced under the Constitution of 
1869 and under the Constitution of 1876. I have grown 
up with this system, and I have seen the evils of it grow and 
. increase with the passage of years, until the conditions now con- 
fronting us have become almost intolerable. Judicial reform is a 
matter that has been very dear to my heart for a great many 
years, and I have paid considerable attention to it and given 
it considerable thought. My opinion in regard to particular sys- 
tems has in different periods of my career undergone several 
changes. I want to say at the outset that I think that the people 
of this State have a right to look to this Bar Association for the 
solution of this problem, and that the duty and responsibility 
rests upon this Association to present to the next Legislature 
an amendment to the Constitution that will give us effectual 
relief from the intolerable conditions with which we are now 
confronted. It might not be inappropriate to suggest that one 
great trouble which has confronted us in the past has been that 
our bar has been composed very largely of members who have 
migrated here from other States, who have brought with them a 
fondness for the systems prevailing in the States in which they 
have practiced, and which they have brought with them, and 
cpnsequently when we have endeavored to accomplish a judicial 
reform in this State we have been met with the various and di- 
verse views and conflicting opinions advocated by these law- 
yers, who have endeavored to impress upon the judicial sys- 
tem of Texas the systems of the States, respectively, from which 
they hailed. But we must bear in mind that in accomplishing a 
reform of this character, whatever may be the conclusion ar- 
rived at by this Association, it should be the unanimous opin- 
ion of this Association, and that, whatever difference of opin- 
ion may exist between us now, we must make concessions, we 
must agree upon a plan, so that when the Legislature meets 
there will be presented to them the unanimous opinion of the 
Bar Association of Texas. We can never accomplish anything if 
each particular man is to remain wedded to his particular the- 
ory and is unwilling to make any compromise or any concession. 
I confess that when I first came here and read the proposed 
resolution, it was so radical and revolutionary in its charac- 
ter that upon the first reading of it I jumped to the conclusion 
it was too revolutionary and absolutely impracticable. But since 
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I have been here I have read and re-read that proposed bill 
several times, and every time I read it, it struck me with greater 
and greater force, until now, so far as I am concerned, I am pre- 
pared to adopt it from the caption to the end of it. (Applause.) 
That bill provides for a Supreme Court to consist of fifteen 
members. It consolidates the Court of Criminal Appeals and 
the Supreme Court and adds to it the Chief Justice of each of 
the nine Courts of Civil Appeals, thus reaching in that method 
the complement of fifteen judges to constitute the Supreme 
Court. The law then provides for the creation of not less than 
nine judicial districts in this State, the District Judges in those 
nine districts to consist of not less than seven members. In ad- 
dition to that, in order not to legislate out of office any of the 
district judg;es or any of the two remaining Justices of each of 
the Courts of Civil Appeals, the two remaining Justices are 
made District Judges, so that none of these various officers are 
legislated out of office. The bill eliminates the Courts of Civil 
Appeals. The bill eliminates County Courts. It provides for 
Probate Courts and Magistrate's Courts, going down to the bot- 
tom, and for these several District Courts. Now, I am a great 
admirer of the Court of Civil Appeals, and I do not believe that 
there is such a conflict in the decisions of the various Courts 
of Civil Appeals as they are generally credited with having, and 
the Courts of Civil Appeals, so far as the courts are concerned, 
have done a very splendid work. But I believe that the Courts 
of Civil Appeals may be likened to a roadhouse, where every 
litigant and every lawyer is compelled to stop and sojourn for a 
period of three or four months, at great expense, whether he 
wants to stop there or not, in his journey to the Supreme Court. 
We are a fighting body of lawyers in Texas. I expect there are 
more cases appealed in Texas than in any other State in the 
Union, and the great bulk of our lawyers are never content until 
they take the case just as far as they can possibly take it. So we 
never start in the trial court with a case except that we expect 
to finally land in the Supreme Court of this State before we get 
through with it, and if we can take it to the Supreme Court of 
the United States we start in with the determination of taking 
it there. So, consequently, we are forced to tarry at this Court 
of Appeals whether we want to or not, at great expense, incon- 
venience and loss of time, to the' layman as well as the la^^yer. 
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The Supreme Court is divided into two sections by this bill, a 
civil division and a criminal division. The Supreme Court has 
the power to regulate and control these various divisions. No 
particular members of the Supreme Court will sit in any one of 
these particular divisions, or in the criminal division of the court. 
They are alternating. Another feature of this bill is that the 
members of the Supreme Court are required for as much as one 
month in every year to sit with the district judges in the District 
Courts, as a trial jurge. That will lend dignity to the District 
Court. It will have a great tendency to straighten out the law 
and have a better administration of the law in the trial court 
than we now have. I can remember very distinctly what a great 
event it was considered by us lawyers when we could have one 
of the Justices of the Supreme Court of t^e United States to 
come down into the District Court or Circuit Court of the Uni- 
ted States, and there sit with the District or Circuit Judge in 
the trial of local cases. It was a great event. It lent dignity 
to the court, and the result of the trials at that term of the 
court were eminently satisfactory, more satisfactory to the liti- 
gants and to the profession than when presided over only by 
the District Judge. Complete power is given to the Supreme 
Court to regulate and adjust all these various courts. For in- 
stance, the District Judges have got power under this bill to 
sit anywhere where they may be assigned by the Supreme Court. 
One idea of this bill is that a District Judge should not be per- 
mitted to any very great extent to sit in his own county and in 
his own district, thereby relieving him from local influence, which 
we know has its weight and its factor, because the judges at 
last are only human beings. 

Now, gentlemen, if you will study this bill you will find that 
the Supreme Court is vested with the power of creating and 
constituting, a judicial system in this State that will not only 
give us all of the relief we need, that will relieve us from the 
congested condition of our dockets, not only in the courts of last 
resort, but likewise where such congestion exists in the trial 
court. The beauty of this system, in my judgment, is its flexi- 
bility. I may use a more appropriate word than that — its malle- 
ability. Here we have got a Supreme Court consisting of fif- 
teen judges, who are given an absolute unrestrained power to 
construct a judicial system for this State, not only as to the num- 
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ber of courts, but as to where those courts shall sit, and as to 
when they shall sit, and you give that court the absolute power 
to prescribe rules of pleading and procedure. This court has 
no power to make a law. The function of the Supreme Court is 
simply to construe the law. Now, somebody must devise a ju- 
dicial system for this State. It has been suggested by one dis- 
tinguished gentleman here that that should be lodgied in the 
Legislature, and that the power should not be lodged with the 
Supreme Court itself. Now, I am absolutely opposed to that 
for this reason: The Legislature meets every two years. We 
generally have at each session of the Legislature .700 or 800 bills 
introducd. The Legislature is busy from start to finish. You 
could not appoint a committee in either house of that Legisla- 
ture that could afford to be absent from the halls of legislation 
long enough to enable them to devote the necessary time to the 
preparation of a bill creating a judicial system, for Texas. Hence, 
any system that would be the product of legislative enactment 
would be crude; it would be inconsistent; it would be inef- 
ficient. But if you lodge this power in the Supreme Court it- 
self, the Supreme Court will formulate a system that will reach 
the evils and that will give us absolute relief from the conditions 
under which we suffer. Our Supreme Court now, I take it. 
Judge Hawkins, is about four or five years behind in its de- 
cisions, is it not ? 

Judge Hawkins-: It is hard to answer that in one way. It is 
behind considerably, but not so far behind on the application 
docket. 

Mr. Ward : I mean as to rendering opinions. 

Judge Hawkins: It is several years behind on the cause 
docket. 

Mr. Ward: My information is that our court is about four 
or five years behind so far as deciding cases is concerned, and 
not quite so far behind in the consideration of applications for 
writs of error. 

The President : I submitted one the other day that has been 
there four or five years, I am not quite sure which. 

Mr. Ward : It is not the fault of the Supreme Court Judges, 
because I personally know them all, and have known them ever 
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since the present system, has been adopted, and I know there is 
not any gjalley-slave that works more i^dustriously or harder 
than the members of that Court, and the clogged condition is 
due to the system we are suffering under, and not to the in- 
eflSjeiency, or I might say the failure, to work properly there. 
Now, I believe that our liberty cannot possibly be endangered 
by entrusting to fifteen Supreme Court Judges the duty of su- 
pervising all of the inferior judicial tribunals of this State, and 
themselves getting up a scheme that will afford the relief de- 
sired, not only in the court of last resort, but throughout the 
district courts of this State. I am heartily in favor of this bill 
and I want to say here and now that I have read it several 
times, and I have tried to study it and to master it, and I say 
that too much credit cannot be given Judge Dabney, the au- 
thor of that bill, because it manifests great care, great thought, 
great labor, and a thorough comprehension of the situation, and 
the details that he has worked out there, in my humble opinion, 
cap hardly be improved upon. At the proper time there is one 
amendment that I would like to suggest to the whole system. In 
a separate clause of the resolution, which is taken from the pres- 
ent Constitution, is a provision that in criminal cases the State 
shall not be allowed any appeal. I think that ought to be 
amended to this extent : That the State should not be allowed 
an appeal in criminal cases, except from a judgment sustaining 
a motion to quash an indictment. I think an appeal ought to 
lie from that. An appeal did lie under the Constitution of 1869 
from a judgment quashing an indictment, and about two or 
three years ago there was an amendment to the Federal judicial 
code which gave a writ of error to the Government of the Uni- 
ted States to the Supreme Court to review the judgment of the 
District Court in sustaining a motion to quash an indictment, 
but that law wisely provided, as should our Constitution pro- 
vide, that pending an appeal the defendant should be released 
on his own recognizance, and at the proper time I will offer an 
amendment to that section embodying that idea, 

I thank you for the courtesy you have given me in listening 
to me, and in conclusion I simply want to say that everybody 
realizes that the conditions under which we now suffer must be 
changed, that relief must be given. It is our duty here and now, 
by the unanimous opinion of this Association, to devise a scheme 
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that will give us that relief, and there never will be a better op- 
portunity presented to the lawyers and the people of Texas to 
effect this reform than at present. We know, just as certainly 
as I am addressing you here today, that when the next Leg- 
islature meets there are going to be two resolutions passed by 
that body amending the Constitution. One is going to be the 
submission to the people of Texas of a constitutional amendment 
in regard to Statewide prohibition. There is no power that can 
stay the Legislative from the submission of that sort of a reso- 
lution to the people, to be. voted on early next year. Another 
proposition that is going to come, whether we like it or not — I 
do not object to it myself — is going to be a resolution amending 
the Constitution so as to give the women of this State absolute 
and unlimited right of suffrage. That is going to be passed by 
the next Legislature and submitted to the people. The women 
all over this country are registering. The latest reports I have 
had since I have been here are that in my county nine thousand 
of them are going to vote in this coming primary, and the news- 
papers show they are exercising this right all over the State. 
If you get three hundred thousand or four hundred thousand 
women to vote in the primary, and that is a moderate estimate, 
they are going to bring to bear upon the Legislature so much 
power that the Legislature will not dare to refuse to submit to 
a vote of the people an amendment upon that subject. Now, we 
know we are going to vote early next year on two constitutional 
amendments. There is going to be a separate election for that 
purpose. Why not formulate our bill, and get it through the 
next Legislature, and give the people a chance to vote on three 
amendments to the Constitution instead of two? If we submit 
it then, I feel confident that whatever is the unanimous action of 
this body will be embodied in a resolution by the Legislature, and 
that the people will adopt it early next year, when they vote on 
these other amendments. I thank you. (Applause.) 

Mr. Dabney : If it is permissible, I ask Judge Ward to write 
out the amendment which he has in mind, and let it be consid- 
ered as a part of my report. It will obviate any motion. He can 
write it out and hand it to the Secretary. 

Mr. Ward : I will do that. 
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Mb. G. N. Harbison: Mr. President and Gentlemen: The 
only concrete objection brought forward to the resolution offered 
in its present form is the matter upon which I will offer the few 
remarks that I shall make. I think the judicature system out- 
lined here meets with the general approval of those who are here. 
The concrete objection made is that it crystalizes the judicial sys- 
tem and takes from the Legislature the power to create those 
courts that -probably ought to be created by the Legislature, in 
order to lend flexibility to the system. I do not think, in con- 
sidering this matter, we should ever forget the essence of our 
constitutional form of government in this country; namely, 
that it is divided into three branches, the legislative, the execu- 
tive and judicial. A Constitution, as I conceive it, is the organic 
law of a State, establishing the structure of its government, pre- 
scribing the distribution of its powers, and regulating the exer- 
ci£e of those powers. Experience has certainly taught the Amer- 
ican people that it is wise to keep these three branches of gov- 
ernment each soverei£:n, so to speak, within its own sphere. I 
cannot conceive of a judiciary being sovereign within its sphere 
that has its existence given by the legislative branch and termi- 
nated by the legislative branch. I think we have too many Leg- 
islature-made higher courts. One of the very strange things in 
our practice now is that we actually find this condition: That 
the judiciary, passing on a matter of substantive law, affecting 
the property rights or life of a citizen, must be blind to error 
that it clearly sees, unless that error be specified with a tech- 
nical nicety, resulting from and required by legislation. The 
idea that the judiciary shall not see that which it does see clearly, 
unless the requirements of the Legislature in the matter of form 
of presentation are ccm plied with, puts form above substance. I 
do not think that ought to be. I thoroughly believe that our 
judicial system, in all at least of its necessary and fundamental 
branches, should have its roots fixed in the Constitution. There- 
fore, I oppose the suggestion of my friend that any amendment 
should be made conferring power in that matter upon the Leg- 
islature. It is true, we have the effect of crystalization, but this 
describes so complete a system and is so arranged that it is self- 
functioning, that it occurs to me, as far as human foresight can 
see, we shall hardly need to mould it from time to time differ- 
ently. If so, we. shall find a way. Dr. Pound presented an il- 
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lustration that brought home to me forcibly our own constitu- 
tional structure and the blessings that we constantly derive from 
it. If a court is Legislature-made, knowing that its existence de- 
pends upon the Legislature, it will be more or less subservient to 
the Legislature, and in the great case of Marbury vs. Madison, I 
believe it was. Chief Justice Marshall laid down the principle 
that the judiciary might declare unconstitutional an act of the 
Legislature, thus making our constitutional fabric entirely dif- 
ferent from that of Continental Europe, because there it was 
held, and here it was contended, 'that being co-ordinate with 
the judiciary, the Legislature had a right to construe for itself 
a law, and if it concluded it was constitutional, no other tribunal 
could review its conclusion. The result would have been that 
the Legislature could have legislated the Constitution and its 
chief benefits, at least, out of existence. So the rule is in Eng- 
land that Parliament is omnipotent, and in the illustration Dr. 
Pound gave of the man who found a certain notice under the law 
posted on his door, and went to the House of Lords with the 
case; there it was determined that because of the omnipotence 
of Parliament he had no right to complain, because justice had 
been meted out without judicial proceeding. I think we should 
always avoid the possible consequence of such an evil, and, 
therefore, I believe in the resolution as it is franied. I think 
that ought to be carried out, and that our courts should have 
their roots fixed in our Constitution. (Applause.) 

Mr. W. a. Wright; Mr. President and Gentlemen: Like 
most lawyers, I have gone along under the present system, recog- 
nizing its defects and without trying to formulate in my own 
mind a remedy. The general objects of the resolution I heart- 
ily approve of. The suggestion made to this Association by Dr. 
Pound yesterday with reference to a proceeding in the nature 
of a motion for a new trial Or. in arrest of judgment by a com- 
petent nisi prius trial court, composed of more than one judge, 
struck me with so very much force that it seemed to me if any 
system was adopted under that suggestion, many of our appeals 
and writs of error would be done away with. I notice in the 
proposed resolution that it provides for a nisi prius trial by one 
or two or more District Judges or Supreme Court Judges sitting 
as District Judges, but there is no compulsion in the resolution 
for more than one judge in any trial at the forum. It occurs to 
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me that if it were mandatory that three or more of the District 
Judges sit upon a motion for a new trial or in arrest of judg- 
ment, many applications for writs of error would not be had, 
and if they were such m^en as the bar had confidence in, they 
woulid be content to rest their decision in their hands. Now, I 
am not going to offer an amendment, but I inake the suggestion 
that if upon the application of a party making a motion for a 
new trial or in arrest of judgment, an application to the Chief 
Justice of the State, he should send to the county in which the 
motion is pending, along with the resident judge, two or more 
other of the judges, to hear the motion, it would probably be 
better, and that either the motion would be granted or the liti- 
gant would be satisfied. I am simply making that as a sug- 
gestion. There is another matter. The resolution provides for 
a probate judge, who shall be a lawyer or a judge of four years' 
experience. In three counties out in my country there is no 
single lawyer. In three other counties there is only one lawyer, 
and he is not enough lawyer to hurt; and yet in one of those 
counties where there is now no lawyer there is pending the con- 
test of the probate of a will involving an estate of over $300,000, 
and in the same county there are pending applications for ad- 
ministrations upon estates all the way from $150,000 to possibly 
$500,000 in value. They have no lawyers in the county, and 
while that is in a country peculiarly within my knowledge, I ap- 
prehend that elsewhere in the sparsely settled districts of the 
west you will find like conditions preVailing. Again, while the 
system proposed is a great one, we must recognize the fact that 
if you get it adopted, the lawyers are not going to do the adopt- 
ing, but the people are, and when you take away from their 
hands the election of the Probate Judge and put it in the hands 
of the District Judge, you are going to get many Votes against 
the system. (Applause.) 

Mr. W. C. Wear: Mr. Chairman and Gentlemen: I do not 
purpose an attempt at any comprehensive discussion of the ques- 
tions involved in this proposition, but I want to suggest in the 
first place that the suggestion made by Judge Ward with ref- 
erence to submitting this question of an amendment to the Con- 
stitution at a time when the other two propositions will almost 
certainly be submitted to the people, is of greater importance 
than at first blush it would seem to be. In other words, it is of 
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importance in that tlie great difficulty in getting the people to 
adopt important and material amendments to the Constitution 
lies in the difficulty, in fact, the impossibility, of inducing the 
people to take sufficient interest in the proposition to come out 
to the election and vote. That difficulty will be obviated if this 
proposition is submitted at the time and under the circumstances 
suggested by Judge "Ward, because the two questions mentioned 
by him will excite such universal interest and discussion as will 
impel — ^yea, compel — the people to come to the polls and vote. 
Another proposition suggested by Judge Ward occurs to me to 
be important, and that is the question of adopting some method 
to add greater dignity to the proceedings of the district courts, 
and I am persuaded that the idea referred to by him, as involved 
in this amendment, will tend largely in that direction. Also, I 
am not in accord with the idea suggested by some other of my 
friends that this should be left to the Le:^islature, because the 
Legislature, as it is universally constituted, is to my mind not 
competent to deal with this kind of a question. As far as that 
is concerned, you can take the ablest lawyers, and unless they 
have had some reason to have their attention called specially 
to this kind of question they would of necessity have to study 
the matter long and earnestly before questions of importance 
would occur to their minds, to say nothing of the matter of giv- 
ing those questions a proper solution. There is another idea 
involved in this amendment that strikes me as having peculiar 
force, and it is very material, and that is the suggestion con- 
tained in the provision that results in these trials being had by 
judges who do not live in the county where the question arises. 
Nobody who has not had the trial of such cases, can possibly 
appreciate the importance of that. As an illustration of that 
question, if you will excuse a personal reference, when I had 
the honor and the great labor incident to presidin.^ 
over a district court, I had this experience: A ques- 
tion arose which was of great interest to the com- 
munity in which it arose. I knew that a great major- 
ity of the people were on one side of the question, and it came 
to my ears that if that case was not decided in its particular way, 
that majority would see that I was defeated at the next dera- 
tion. Now, I could not keep that from coming to my oars. Of 
course, there was no way to issue a writ of injunction against 
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that. Now, I do not know whether that influenced me or Hot — 
I can not tell — and I am not going to tell you how that question 
was decided by the trial court, but the majority appealed the 
case, and the Supreme Court held that the majority was right. 
I have never yet believed that the Supreme Court did right 



[ about it. 



Mr. Barwise: What you heard probably affected you. 
(Laughter.) 

Judge Wear: Well, I can not tell. 

Mr. J. W. McClendon : I want to discuss just for a moment 
the question raised by Judge Moseley as to whether or not the 
substance of this bill be embodied in the Constitution. This bill 
of Judge Dabney's has been before the State quite a number of 
years. I got in late this morning and I did not hear all of 
Judge D|ibney's discussion, but I presume he stated the history 
of. the matter. At one time it passed the Senate. It has been 
taken up by the University Law Association, which devoted one 
of its sessions to this bill, about two years ago, I think, and va- 
rious committees of this Association have had the bill under dis- 
cussion. 

Judge W. E. Hawkins: May I ask you a question? Do you 
refer to the bill as it is written here, in concrete form ? 

Mr. McClendon : I mean the general principles, the general 
outlines. 

Judge Hawkins : Is it not a fact that this bill has never had 
thie consideration of any of these bodies, but that you mean to 
limit your statement in substance to the general proposition of 
a Supreme Court of fifteen, leaving out of view and not intend- 
ing to include a good many details which are presented for the 
first time in this bill ? 

Mr. McClendon: I am, not discussing the details. I am 
merely discussing the general outline of the bill. 

Judge Hawkins: So am I, but it has many features in it 
besides the Supreme Court of fifteen and the abolition of the 
Courts of Civil Appeals. 

The President: Mr. Dabney, you are familiar with the sit- 
uation. What was the difference? 
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Mr*. Dabney : Why, Mr. McClendon in a general way is cor- 
rect, but there have been many modifications, very great modifi- 
cations, since it was submitted to the Senate. And I want to 
state it was passed by the Senate by efforts of myself alone, 
nothing else behind it. I never tried to pass it through the 
House. 

Mr. McCliENDon : I was not discussing the details of the bill, 
but the general outline, the general principles set forth as a sys- 
tem of. reorganizing our judiciary. I know there are some at- 
torneys in the State who are not present today, who have given 
this matter — not the particular bill here presented, but the 
general principles em^bodied in this bill, and as embodied in 
previous presentations of it by Mr. Dabney^a great deal of 
careful consideration, and who have come to the conclusion that 
it would not be wise to encumber our Constitution with the de- 
tails of organization of our judicial system, and who are of the 
opinion that a simple amendment should be made to the Con- 
stitution, in line With the provisions of the Federal Constitution, 
which vests the judicial power of the State in one Supreme 
Court and such other courts as the Legislature may from time 
to time create, and prescribes the qualifications and the terms 
of office of the judges, leaving the other matters to the Legisla- 
ture. I recognize the force of Judge Dabney 's argument with 
regard to leaving matters of this sort to the Legislature. I am 
not prepared to say, however, that I fully concur in all of the 
reasons stated by him. I do not think that an indictment of our 
Legislature in as broad language as made by Judge Dabney is 
just. I am satisfied in my own mind that if it were not for the 
fact that our present 'Constitution prescribes the number of 
judges for our Supreme Court, we would today have a Supreme 
Court composed of a larger number of judges than three, and it 
is also my belief that if it were not for the fact that the Consti- 
tution creates the Court of Criminal Appeals and the Courts of 
Civil Appeals, those courts today would not be in existence. A 
great many of our bar have realized that one of the difficulties 
which we meet today in attempting to bring about any judicial 
reform is the fact that we are met by an inflexible Constitution, 
and that in order to get any relief, or any substantial relief, we 
are forced to go to the people with a constitutional amendment ; 
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and while our Constitution can be amended every two years, we 
all know the difficulty surrounding the amendment of the Con- 
stitution, except in those matters relating to the pensioning of 
Confederate soldiers and other matters of that sort. Now, while 
I am not prepared to be committed absolutely either way as to 
whether or not the substance of this bill should be embodied 
in the Constitution, I believe that is a matter on which there is 
going to be some divergence of opinion from some of our best 
lawyers, who have already given this matter very careful con- 
sideration. Mr. De Bogory is one of the gentlemen who have 
considered this matter very carefully, and he is of the opinion 
that a simple amendment along the lines stated should be 
adopted. Mr. De Bogory, I know, has taken this particular 
matter up and discussed it with a great many of his lawyer 
friends, and he has, as I have stated, come to the conclusion 
that the matter ought not to be embodied in the Constitution. As 
stated by Dr. Pound in his address on yesterday, Texas is an em- 
pire in domain, but not yet an empire in population, and we 
know that, no matter how carefully and how studiously we 
might prepare a judicial system, in a State growing as rapidly 
as this State now is, it would only be a few years before actual 
practice would teach us that that system had its defects, and 
it seems to me that there is much force in the suggestion that 
any system which is embodied in the Constitution should have 
as much flexibility as possible to meet the rapidly changing con- 
ditions in this State, without having to refer again to the people 
for another grant of power. 

The President : Mr. Dabney, do I understand that the pur- 
pose of this amendment is to leave to the Supreme Court the 
creation of additional judicial districts as may be necessary ? 

Mr. Dabney : No, sir. 

The President: Who does? 

Mr. Dabney: Judge Ward in his very able exposition of it 
— ^I think the Judge will agree with me — ^used the wrong word. 
He said something looking that way. What the Judge meant 
was to leave to the Supreme Court and the district court the 
functioning of the system, not to create. 
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The President : Who will create under this resolution ? Who 
will create new judicial district courts, new district judges and 
new districts, if they are needed? 

Mr. Dabney: The Legislature, upon the nomination of the 
Supreme Court, upon the suggestion of the Supreme Court, can 
provide for additional district judges. The thing creates every- 
thing itself, but to function itself in a wider way is left to the 
district court and the Supreme Court. That is, for instance, the 
Supreme Court can call up district judges without limit to its 
assistance, and who will have the power of the Supreme Court. 

Mr. Kimbrough : Section 7 of the bill has reference to that 
matter. I will read it : *'The State shall be divided into judicial 
districts by the Supreme Court, not less than nine in number, 
which may be rc-arranged, diminished or increased by that court 
from time to time ; but there shall not be less than seven district 
judges in any district, not counting any member of the Supreme 
Court sitting in the district court.'' 

The President ; Then it docs provide for the creation of new 
districts ? 

Mr. Dabney : Yes. 

The President : What I was getting at, Mr. McClendon, you 
have considered this bill quite carefully. Does not this bill leave 
in the Supreme Court, in effect, all the power you would leave in 
the Legislature, and as a matter of interest, as you have thought 
about it, I want to invite your attention to the proposition as 
to why it is better to leave to the Supreme Court of fifteen 
judges the creation of additional judges, rather than to the 
Legislature ? (Applause.) 

Mr. McClendon : I am not addressing myself to any of the 
details of the bill. I want that understood at the outset. I had 
in mind all of the matters presented by Mr. Dabney and the 
other gentlemen here. We have discussed this bill frequently, 
or at least, a number of committees. I have served on the Uni- 
versity Law Association. 

Mr. Dabney : The University Law Association approved it. 

Mr. C. S. Potts : As secretary of the Law Association I can 
throw a little light on that. We approved the principle of the 
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bill and appointed a committee to confer with a like committee 
appointed by the Bar Association and one by the Governor, and 
instructed our committee to suggest as a basis for discussion the 
principle of this bill. 

Mr. Dabney : And those three committees met, and after dis- 
posing of this temporary measure for the relief of the Supreme 
Court, Mr. Potts urgently wanted to bring forward this measure, 
but the lawyers had to go home, and nothing was done about it. 
Am I not right? 

Mr. Potts : Yes, sir. 

The President: Does Mr. McClendon yield? 

Mr. McClendon : Yes, sir. 

Mr. Potts : The joint committee got together in January, 
1917, as I recall, and we discussed at some length the temporary 
measure that was passed, providing for a commission to pass on 
applications, and that went through the Legislature at that time, 
you will remember, and is now in operation. The committee de- 
ferred action on the Dabney plan, but appointed a sub-commit- 
tee to consider it and called the joint committee together last year 
before the meeting of the Bar Association. Judge Dibrell was 
made chairman. He was the general chairman, and he was made 
chairman of the sub-committee, and was to call the sub-commit- 
tee and then the general committee together, but for some reason 
neither the sub-committee nor the general committee were gotten 
together. There was a call for the sub-committee, but it was 
never assembled. 

Mr. McClendon: Yes, sir; that is the meeting I refer to. 
It was held in the Senate chamber. 

Mr. Potts : But that meeting did not go into the substance of 
the bill. 

Mr. McClendon: I recall I made the motion that referred 
the matter not only to the committee of the University of Texas 
Law Association, but that the Texas Bar Association and the 
Chief Justice of the Supreme Court, with the concurrence of 
the Governor, each should appoint a like committee.. I know 
that was my motion, and there were other suggestions made at 
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that meeting. Judge Hawkins delivered a paper at that meet- 
ing, and my motion was to refer all of these matters to thai 
joint committee, and the Bar Association did appoint its com- 
mittee, and Judge Phillips did appoint a committee, with the 
concurrence of the Governor, and it was in this meeting in Janu- 
ary, 1917, that the Williams bill was debated for a whole day, 
and unanimously approved. The Dabney bill was not debated 
— ^that is correct — at the meeting. However, I do not take it 
that the details of that matter are germane to the discussion, 
further than to call attention to the fact that this matter has 
been considered very maturely by a great many of the members 
of our bar, and there is some divergence of opinion with regard 
to whether or not the principles of this bill should be embodied 
in a constitutional amendment, or whether a simple amendment, 
as I have just stated, should be embodied in the Constitution, 
and the matter left to the Legislature. 

Judge Ward: If you are right in your contention, what is 
the object of amending the Constitution ? Does not the Consti- 
tution now state that the courts of this State shall consist of a 
Supreme Court, Courts of Appeal, and on down the line, and 
such other courts as may be created by law ? 

Mr. McClendon : Yes, sir ; that is true. 

Judge Ward : Then why amend the Constitution at all ? 

Mr. McClendon : Because you have got a Supreme Court that 
is a constitutional court, composed of three judges. You have 
got a criminal court of appeals, that is a constitutional court 
composed of three judges. You have got the Courts of Civil 
Appeals, which are constitutional courts, composed of three 
judges each. You have got to have those courts. Take for in- 
stance the Court of Criminal Appeals and the Supreme Court 
— they are practically co-ordinate courts, in regard to a great 
many matters. We had the spectacle in this State a few years 
ago of the Court of Criminal Appeals holding a certain law un- 
constitutional, I believe it was, and the Supreme Court holding 
it constitutional, or vice versa, and there we were operating for 
years under a system of that sort. We have today in a question 
which is largely a political question, in which a great many of 
the people of this State are vitally interested, the spectacle of 
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the constitutionality of a law being tested simultaneously in the 
criminal and civil courts of this State, with two proceedings in- 
stituted on the same day, one of which will go to the Court of 
Criminal Appeals, it is already before the Court of Criminal 
Appeals, and the other ijistituted in the district court, which 
will ^0 to the Supreme Court, both of those proceedings designed 
to test the question of the constitutionality of the same bill. The 
trouble with the Constitution today, Mr. Ward, in the opinion 
of a great many of us, is that it is not sufficiently elastic. Now, 
it may be, without going into the details of the present bill, that 
Mr. Dabney's bill is suflSeiently elastic. That may be true, but 
I believe it would be better for this Association, especially in 
view of the fact of the small number who are here present, and 
the fact that whatever we do, we want it to be practical, and we 
want it to bring practical results, I say I believe it would be 
better for us to pass a resolution to the effect that we endorse in 
principle this bill, leaving the question as to whether or not it 
shall be embodied in the Constitution or in the statutes to the 
Legislature or future committees, and that the President of this 
Association be authorized to appoint a committee, composed of 
one member of this Association in each Senatorial District of this 
State, whose duty it shall be to bring the matter before the 
Legislature. One of the great troubles with regard to our Asso- 
ciation has been that when we have passed resolutions here that 
has been the end of them. They have died right here. That has 
been largely because it has not been anyone's business in particu- 
lar to see that those resolutions were carried into effiect. Now, 
if we do adopt in principle this bill, I think we ought to put in 
motion some machinery that will carry it out. I believe that the 
Executive Department of this Government should b© interested 
in adopting our resolutions in this matter, and I think if the 
matter is properly presented to the Governor the recommenda- 
tion of this Association will meet with his endorsemnt. That 
was one of the reasons for appointing this joint committee two 
years ago — the fact that mere resolutions adopted by our dif- 
ferent associations usually died. There has been a great deal 
of valuable work done by committees of this Association, but 
it has not borne fruit in a great many instances, merely for the 
fact that it has not been followed up. Consequently, this plan 
of having these three joint committees, one of which was ap- 
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pointed by the Chief Justice of the Supreme Court, with the 
concurrence of the Governor, was in order to get the highest 
court in the State and the Executive Department interested in 
whatever that committee should do. I believe that if we are 
going to pass any resolutions at all in regard to this matter, we 
should back them up by a committee. % 

The President : Would not a motion of this kind come after 
this matter is disposed of? 

Mr. McClendon : . I was going to make this substitute motion 
to the motion to adopt the report. 

Mr. Kimbrough: Write it out. 

Mr. McClendon : That is all I have to say. I will write it 
out. 

Mr. Potts : Mr. President and Gentlemen of the Association : 
I have had considerable opportunity, as a student of govern- 
ment and court machinery, and as an assistant in a way to the 
Legislature, for I worked for two years as a sort of legislative 
reference librarian at the capitol, to observe the operation of the 
Legislature, and at first I was much inclined to the position taken 
by my friend, Mr. McClendon, in regard to enacting this meas- 
ure as a constitutional amendment. It seemed to me that the de- 
tail of the measure as drawn up here by Mr. Dabney was better 
suited for the Legislature as a bill than as a resolution to go 
before the people. But, Mr. Chairman, the truth is that the 
Legislature has an extremely small amount of time to devote to 
a careful study of legislative matters. It has sixty days in which 
to legislate, on the interests of five millions of people, scattered 
. over an empire, and it is an impossible task. 

The President : You mean at five dollars per. 

Mr. Potts : A<t five dollars per, and they stop when the per 
stops, you understand. It is an impossible task, and the result 
has been that we have had an average of about three special ses- 
sions of the Legislature for each Legislature since 1900, to keep 
up with the work. So the Legislature is overstrained for time to 
do the work, and I believe if we put this matter up to the Legis- 
lature we are inviting a botched job to a considerable extent. 



Digitized by VjOOQiC 



Texas Bar Association 189 

If w.e could persuade them to take something that had been 
thought put and laboriously worked out by carefully appointed 
committees, we might get something that would be fairly per- 
manent and fairly well digested to present to them, and if we 
could persuade them to put it through it would probably be 
effective, but they always want to go into it, of course, and it 
would come out in such shape that we would not recognize it, in 
all probability. Now I want to call the attention of Mr. McClen- 
don and other members of this organization to this fact: That 
in this measure as Mr. Dabney has drawn it, he puts in this ex- 
pression, ** until otherwise provided by law," and that if it goes 
through in such a shape as that it furnishes the flexibility^ that 
Mr. McClendon and my friend Mr. Moseley seek to incorporate 
in the measure. It fixes the thing until the Legislature shall be 
convinced that something else is necessary. It says there shall 
be a court of fifteen members, until otherwise provided by law. 
That leaves it free, as soon as the Legislature decides that fifteen 
m'embers are too many, to reduce the number to what is neces- 
sary. I grant that it would be extremely bad business, because 
it is very diflSsCult to amend a constitutional provision, to write 
an unamendable provision for the courts into our statutes, and 
we would make a great mistake, but if we will watch it as we go 
along, by putting in clauses of that kind, it will preserve the gen- 
eral outlines of the measure, and at the same time furnish flex- 
ibility that will enable it to meet the growing needs and the 
changing conditions of the State and the litigation in the State, 
as time goes on. 

Mr. Carrigan : May 1 ask you a question ? 

Mr. Potts : Certainly. 

Mr. Carrigan : As you understand, the conditions that exist 
in one part of the State do not exist in another. I have not read 
the bill carefully. Does it provide for the Supreme Court judges 
to be elected from districts, or elected from the whole people ? 

Mr. Potts : From the whole State at large. 

Mr. Carrigan: I do not find that in there, how they are to 
'be selected. 

Mr. Dabney : The whole State elects the Supreme Court 
judges, and the district judges are elected by their districts. 
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Mr. Potts : There are to be not less than nine districts. That 
leaves it flexible. The Supreme Court can increase the number 
of districts as may be necessary. There are to be not fewer than 
seven district judges in each district. That leaves it flexible 
again, to expand the number of judges as may be required. So 
there is a large amount of flexibility in this measure. It only 
fixes the general outline of a trial court, leaving out the detail 
of the petty justice courts. It fixes a nisi prius court, and then 
one appellate court, and it seems to me that those are the essen- 
tial elements that we need in our system, and it eliminates this 
way-station that is spoken of, and furnishes a straight ticket 
from the lower court to one appellate consideration of the case. 
Now I want to call attention to two or three other provisions of 
the measure, that it seems to me are very wise. Mr. McClendon 
called attention a moment ago to the ridiculous situation in this 
State that we have two Supreme Courts, neither one of which 
can review the decisions of the other — our Court of Criminal 
Appeals and our Supreme Court. We have had two questions, 
at least, in this State, where these two courts were diametrically 
opposed. One was the Galveston charter, in which the Supreme 
Court said that the charter was absolutely good, and the other 
was the Court of Criminal Appeals, in which the criminal or- 
dinances of the city of Galvestion were held to be unconstitu- 
tional. And so we had a condition there in Galveston, you re- 
member, that was both constitutional and unconstitutional at 
the same time, and we had no remedy for it. 

The President : The whole charter ? 

Mr. Potts : The whole charter, of course, was void according 
to one court and absolutely valid according to the other, and 
we had no way to remedy it at all. The Legislature met the 
situation by changing the form of the charter to meet the re- 
quirements of the Criminal Court. Then we had the ridiculous 
situation in the pool hall case of one court saying it was void 
and the other court saying it was absolutely valid, and one court 
issuing an injunction to prevent a district attorney or county 
attorney from prosecuting cases arising under the law, and the 
other court enjoining the district judge from enforcing his in- 
junction against the county attorney. Now, isn't that a ridicu- 
lous situation to have in an intelligent community? This bill 
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remedies that. It provides, of course, for two sections, but when- 
ever a difference arises between the two sections, it can be settled 
in a few hours' time by the court sitting in banc^ and the majority- 
opinion, of course, would be the opinion of the court. Now, an- 
other thing about this matter: It puts an end to the terms of 
the court, as I understand it. There is no greater single defect, 
it seems to me, in our system, than bringing the wheels of justice 
to a standstill for three months every year. The trial courts 
perhaps do not stop quite so long, but the Supreme Court, three 
or four years behind, is now absolutely helpless. Although these 
judges would like to work and go right straight ahead, they are 
helpless and cannot go on with the processes of justice in this 
State. These cases — ^your cases, gentlemen — are waiting there 
four or five years behind, and yet we tie the hands of our 
judiciary. Now, our Supreme Court ought to work every month 
in the year, and every day in the month, except holidays. It 
ought to be arranged, of course, that each judge should have his 
vacation. But it should not stop the machinery of justice at 
all. These vacations should be taken at different seasons of the 
year, so that the court will grind on unceasingly as long as grist 
is to be ground. Then just think of leaving a man in jail while 
the trial court suspends operations, deprived of his rights and 
liberty, while we go off on our vacation. It may seem a very 
small matter, but I think it is a very important matter. It is 
certainly very material to the litigant who has his property and 
personal rights at stake. There is one provision in this bill that 
seems to suggest a term of the Supreme Court. If you will al- 
low me to suggest, I think that that provision ought to come 
out. It sits from September to June, I believe. 

Mb. Dabney : Let me interrupt just a moirijent. Some gentle- 
man came to me and suggested that the Supreme Court be re- 
quired to sit uliceasingly, or until the business was disposed of. 
I said that I did not think it was fair to the Supreme Court, but 
that the Supreme Court might sit at its own discretion after the 
end of June, and it provides that the court shall sit from the 
first Monday in September of each year until the last Saturday 
of June in the next year, and then may sit at any other time if 
it shall so decide. 

Mb. Potts : There are one or two other points I want to call 
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attention to. Thirty years ago Bryce in his ** American Com-, 
mon wealth" put his finger on the greatest weaknesses of our 
State courts. He came to study this system, of course, with 
his unusual ideasi and peculiar opinions. The weak things in 
our system attracted his attention, and he was absolutely aston- 
ished at the ineflSciency of our State courts, and he analyzed it 
and he said the trouble was, first, the method of election, second, 
the short terms, and third, the wholly inadequate salaries that 
we paid our judges. This bill corrects some of those errors, at 
least. The method of , popular election is still retained, but the 
terms of office are extended very materially, ten years for the 
Supreme Court, I believe, and what is the length for the trial 
court ? 

. Mb. Dabney : Eight years. 

Mb. Potts : So that we remedy this evil to a large extent, 
and give the judges time to learn the judicial business before 
they have to go out and be confronted with a re-election. Gen- 
erally an advocate is not a good judge, and it takes time to get 
out of the mental attitude of the advocate into the mental atti- 
tude of a man on the bench, and this length of time will vastly 
improve the system. It provides for a much more adequate^ 
salary than has heretofore been provided, and in addition to 
that it leaves it flexible, so that the salary may be increased as 
the Legislature may determine, from tim6 to time. Now, gentle- 
men, if I might throw out a suggestion that is not in this bill, it 
is in rer^ard to the retirement of judges. Just pardon me a mo- 
ment, if you will, Mr. President, while I call attention to a plan 
that has been worked out by the American Society of Judicature. 
In fact, they have suggested that in the place of electing judges 
we elect merely the Chief Justice of the Supreme Court, and 
leave him to appoint the other judges of the court. Then they 
make the suggestion that at the end of stated periods of time, 
say every six years or every eight years, these judges be re- 
quired to stand, not for re-election, but to stand on their record, 
and allow the voter to pass judgment as to whether these judges 
shall remain on the bench or not. Mind you, it is not allowing 
A to become a candidate against B, B being a judge on the bench 
at the time, but merely whether B shall be retained on the bench, 
and if the judges say he shall not, then the Chief justice pro- 
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ceeds to fill the vacant place by appointment. I do not know 
whether this system would work well or not, but I throw it out 
in this connection as one that will pay you to think about. And, 
by the way, Mr. Chairman, if I might make one further sugges- 
tion, I do not know whether the members of this Association 
have been in touch with the literature that is being produced by 
the American Judicature Society. If they have not been, they 
will find, I think, in those pamphlets the best thought that is 
being produced in America today on the reorganization and the 
perfecting of our court system. I believe our distinguished 
visitor is a member of the Board of Directors of that organiza- 
tion. They publish a number of pamphlets including a quarterly 
journal, and it may be had by anybody who will send in his name 
to the Secretary. 

Mr. Cecil H. Smith : I would like to ask you a question be- 
fore you take your seat. Dr. Potts. It has been frequently sug- 
gested by members of this Association, in regard to the flexi- 
bility of the Constitution, and as to an amendment in regard to 
the judiciary, that an amendment somewhat like the provision * 
in the Federal Constitution would be more desirable than any 
that has been suggested, to the effect that the courts of the 
State should consist of a Supreme Court and such other courts 
as might be created by law, or such other courts as might be 
provided by the Legislature, and such salaries as might be fixed 
by law, in other words, exceedingly general. What would be 
your idea as to the suggestion of a constitutional amendmo^t 
in comparison with this simple, short one, making very latitudi- 
nous, indeed, all the provisions of detail as to the courts? 

Mr. Potts : In answer to that, Mr. Smith, perhaps you were 
not present at the beginning of my remarks. Mr. McClendon 
had spoken to that question, and I answered that while I think 
that is desirable, and that while in general our constitutions 
are much too long, and much too detailed and make rigid th'ng^ 
that ought to be left flexible, yet over against that is the fact 
that this document itself provides for the very flexibility that 
the amendment you suggest would furnish, in that at every point 
almost where it would be desirable to vary it, it is stated that 
it shall be as here stated, until otherwise provided by law. For 
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example, there shall be fifteen members of the Supreme Court, 
until otherwise provided by law. 

The PREsn)ENT : I think you are mistaken about that. 

Mr. Dabney: No; it is on the first page, and Mr. Potts is 
correct — ^fifteen, including the Chief Justice, but, if you will 
permit me, it can be enlarged by the Supreme Court by calling 
up district judges. But with that single exception, if you will 
permit me, Mr. Potts, the provisions *' otherwise provided by 
law,'' relate to the increase of salaries, or expense accounts, and 
that sort of things, and perhaps to some matters of procedure, 
but the general plan stated there is beyond the legislative power. 

Mr. Potts : Yes; that is true. Still, it places it in the hands 
of the Supreme Court to vary the number of the districts, and, 
with the consent of the Legislature, the number of judges in the 
several districts. 

Mr. Smith : I get your point, but the proposition with me is, 
do you think it is more desirable to expand the amendment as 
suggested there, by some character of suggestion to the Legis- 
lature, than to use the simple provision I mentioned? 

Mr. Potts : If the Legislature had time to go into it and 
work it our carefully, this would be a very proper measure to 
present to them, with such changes, of course, as we might care 
to make, for their consideration as a bill, but it is doubtful in 
my mind whether it would get the consideration as a bill that it 
ought to have. 

Mr. McClendon: "Won't the same Legislature have to discuss 
this measure as a constitutional amendment? 

Mr. Potts : There is much force in that suggestion. I have 
thought of the inconsistency of my position already. As a con- 
stitutional amendment, of course, it will have to be considered 
by the same Legislature. 

Mr. Harrison: May I ask you a question before you take 
your seat? Is it possible in your judgment to create a self- 
functioning judiciary without a comprehensive constitutional 
provision ? 
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Mr. Potts : It is very difficult for me to conceive of an ar- 
rangement by which the courts would have the freedom that is 
here suggested, without some such provision in the Constitu- 
tion, guaranteeing them flexibility. 

Mr. Barwise : May I ask a quesftion ? I am impressed, from 
what I hear, that the system is very complete, but that is only 
one question we have got to deal with, if we get any reform. 
The other one is as to the probability of being able to get the 
voters to vote favorably on any reform. Is it not probably true 
as a matter of practical politics, if you were to put up this sys- 
tem proposed by Mr. Dabney, that it would almost certainly re- 
sult in the people voting down the constitutional amendment to 
carry that, whereas, if you put up the simpler proposition of 
one Supreme Court, to be constituted of not less than say five 
members, the further details of which shall be worked out and 
provided for by the Legislature, that the people, recognizing 
^ that we are greatly delayed in matters of litigation, would vote 
such a brief, general constitutional provision, and would be 
afraid to vote the other, or would not do it? In other words, the 
burden of proof is always greater on him who undertakes to 
pass a constitutional amendment. The inclination of everybody 
is to vote against a constitutional amendment. Now, I am in- 
clined to think, for the benefit of whatever it might be worth, in 
passing upon the one system suggested by Mr. Dabney, or the 
other suggested by Mr. McClendon, that the simple one, that 
merely proposes a constitutional amendment providing for one 
Supreme Court of not less than a certain number of judges, 
referring the details to the Legislature, would carry. I am fur- 
ther inclined to think that one such as is proposed here, with 
all these details, would meet the opposition not only of the laity 
but of a great many lawyers, and I would like to know your 
views about that. 

Mr. Potts : I am inclined to think that the point is pretty 
well taken, if I may express a personal opinion. It is un- 
doubtedly true that one person will object to one detail, and an- 
other person to another detail, and you multiply your opposi- 
tion by the number of details you have to defend. And yet if 
you can show that the system you have in mind is going to 
effect a real reform, you gain strength that you might not get 
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if you went to the people with a blind proposition, more or 
less. They will sayj **Show your hand. What are. you going 
to propose instead of it? You are coming to us with a loilind 
alley proposition, and we would like to know what sort of sys- 
tem you are going to propose in its stead.'' I am not sure, in 
other words, whether the one argument or the other would pre- 
vail. 

The PREsn)ENT: Right in connection with your last state- 
ment, what, in your study and your knowledge about the situa* 
tion, is the difference between the way that people in Texas pre- 
sent constitutional questions and referendum questions to the 
people of this State, and the way the people of California or 
these other Western States do it, in the matter of advising the 
people? Or, to put the matter differently, in your observation 
in this State, outside of the prohibition amendment or some 
quasi-political amendment, do you recall any constitutional 
amendment that has been submitted By the Legislature and has 
ever been intelligently submitted to the people and urged be- 
fore them? 

Mr. Potts : That is one of out faults. We pass our amend- 
ment resolution and then leave it. It takes an organized propa- 
ganda behind any movement that does not provide for the pen- 
sioning of the Confederate veterans, or something of that kind, 
to get it through. And if I might refer to a remark made by 
Judge Wear, it would be this, that we ought to tie this amend- 
m.ent up to other amendments with great caution, if we want 
this amendment to get through. The amendment he refers to 
may be popular, but my study of the elections and constitutional 
amendments that have been proposed in this State and other 
States is that if you link several amendments up at one election, 
and some one of them is particularly obnoxious to the people, 
the meritorious measures will be pulled down by the voter on 
account of the unpopularity of one of the measures. You must 
be sure, therefore, it seems to me, that if you are going to be 
tied up with any other amendments at all, that they be amend- 
ments that are pretty sure to be adopted by the people, and 
my judgment is that it will be bad to tie this amendment to the 
prohibition amendment, that is, at the same election. It will 
have nothing to do with it, and yet in the mind of a voter it 
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does have, and when you get him in the objective mood he is 
going to vote down your amendment,, as well as the other. 

The President: They are going to vote for the other two 
amendments, however. 

Mr. Potts : That is true, and it is only my suggestion that 
it might be well to avoid tying it to political amendments. 

Mr. McClendon : Here is my substitute. 

The President : Here is what is offered as a substitute. This 
is a substitute for the motion to adopt the Dabney report. 

Mr. Moseley: I second the adoption of the substitute. 

MEMO: Mr. McClendon's written resolution could not be 
found when the meeting adjourned, although a thorough search 
was made for it. He promised, on request, to send the reporter 
a copy, and he has been written to for it. 

After the further discussion shown herein, the McClendon 
resolution was defeated. 

Judge Hawkins : I want to make a suggestion with regard to 
the form of the resolution. I have no desire at this time to 
discuss the merits of the question, further than to say that I 
realize it is of very grave importance, and we can hardly reach 
a correct conclusion here on so many features of it, and that 
what is known asi the ** principle of the bill" seems to address 
itself to some minds in one way," and to some in another. I 
apprehended when I made my interrogation of Mr; McClendon 
a while ago if he endorsed the bill in principle, that he had in 
mind principally the abolition of the Courts of Civil Appeals and 
the increase in membership of the Supreme Court to fifteen. 
Now, to my mind, the endorsement of the bill in principle is 
divisible into a great many parts, because there are here what I 
call principles, just as radical and just as far-reaching as what 
he terms, or what I assume he terms, the principles of the bill, 
and many features here that I would like to have the deliberate 
judgment of the State Bar Association and its members on be- 
fore they pass on those principles. The thought in my mind is 
this.: that instead of spending further time in elaborating the 
discussion as to these principles wrapped up in this bill, and 
instead of endorsing the bill at all, that we have the chairman 
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appoint a committee of five, who shall have general charge of 
the matter, and to that conwnittee shall be referred this Dabney 
bill and report, and any other suggestions or recommendations 
that any member of the Association may care to submit to the 
committee between now and the meeting of the Legislature, or 
a meeting with the committee from time to time, and that that 
committee shall digest the whole matter and work out and pre- 
sent to the Legislature a bill for the amendment of the judiciary 
article of the Constitution giving the committee, if you please, 
full liberty in the premises, and not binding them by any recom- 
mendations, and permitting what I am sure are valuable features 
in many portions of the Dabney resolution to stand on their 
merits, and leaving what I am sure are very unfortunate pro- 
visions of the Dabney bill to be considered by the committee, 
without our attempting to thrash them out while here and pass 
judgment on them, and at the same time leaving the commit- 
tee free to consider any and all of the various recommendations 
which may be made by individual members, and to go back and 
take your list of papers that have been read before the State Bar 
Association during the last thirty years, a list of which will be 
found in this book, taking the recommendations that hav€ been 
made by the Bar Association at its annual meetings for thirty 
years, surveying, if you please, the entire field, taking full time 
for deliberation and for the proper consideration of a judiciary 
amendment, presenting that to the Governor for his consideration, 
and then to the Legislature for its consideration, and in the event 
of the adoption by the Legislature of an amendment which meets 
their approval, to take charge of the campaign of presenting 
that to the people of Texas, because I am convinced that if ever 
the Bar Association of Texas gets its mind down deliberately, 
like we have all been trying to do here this morning, and adopt 
a judiciary amendment, or a recommendation to the Legislature 
for submission to the people, and the people are acquainted with 
the merits of that bill, they will vote it overwhelmingly. 

The President -. What assurance have you that a committee 
of five will adopt a bill that will suit the Association? 

Judge Hawkins : I think that with these papers a committee 
can be depended upon to come nearer to working out a true 
solution of the difficulty than this committee of the whole can 
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do here in the limited time at our disposal. I am perfectly con- 
fident that that would result. If that is not to prevail, if the 
house insists upon a vote on the adoption of the Dabney report 
and bill, then I want to ast the indulgence of the body for a 
few remarks on the merits of it, but I want to avoid that sort of 
thing. I do not care to obtrude my views on the Association. I 
have undertaken to frattie and have put in type an amendment 
to the entire judiciary article, reflecting the best thought I have 
been able to give the subject in twenty-five years as a practi- 
tioner, and five years as a member of the court of last resort. 
I am confident it has certain merits. This bill presented by 
Brother Dabney carries valuable suggestions, which I would be 
glad to see incorporated into the Constitution, some of which, if 
I were drawing the bill now, my own tentative draft of that 
judiciary article, I would embody into the draft, but there are 
features in this bill, gentlemen, which are dangerous, and which 
ought not to be endorsed by this Association. 

Mr. Dabney : This is not presented now, but in the event that 
this Association should adopt in principle the resolution sub- 
mitted — 

The President: Have you a resolution to present? 

Mr. Dabney : Not to present, but a part of my argument, that 
I will present later on. Only in the event this is adoptied in 
principle, I move that the President of this Association appoint 
a committee of five members to present the resolution adopted 
in principle to the Legislature, and who shall not be appointed 
unless they agree to support earnestly the resolution before the 
Legislature; that this committee be authorized to make all 
changes promoting the principles of the resolution adopted, and 
to determine whether probate judges shall be elected or ap- 
pointed, and shall always be lawyers; and also to provide that 
motions for new trials shall be passed on by three judges when 
practicable. 

Now, if what Mr. McClendon proposes here, and Judge Haw- 
kins proposes should prevail, it means indefinite postponement, 
and nothing else. There will be nothing in this resolution as 
representing the lawyers of this State, but simply something 
brought forth by a committee. We cannot throw this thing 
down to the Legislature like suggested by Mr. Barwise and Mr. 
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Moseley and Mr. McClendon. That will ruin the whole thing. 
We might just as well quit. We have taken ofif all restraints 
upon political interference with the judiciary. Any court can 
be created and any court can be abolished by the Legislature. 
Mr. McClendon is mistaken in saying I criticised the Legisla- 
ture. I was criticising the limitations under which they operate. 
Every Representative and Senator would be under pressure from 
his political supporters or friends, or what not, to create more 
courts or abolish courts. The time of the Legisl/iture to an im- 
mense extent would be taken up necessarily with intrigue and 
log-rolling over pulling down and putting up and dislocating 
the whole machinery. That I submit, gentlemen, is a hopeless 
proposition. Now, Mr. Barwise says that some simple measure 
submitting this to the Legislature, the De Bogory resolution, or 
what not, would carry more probably before the people. I do 
not think so. The people are sore. They are suspicious. They 
are critical of all political pulls and holes, and largely justly so. 
They vote down constitutional amendments, even when they are 
meritorious, but this would have the support of the most influ- 
ential body of the State of Texas, to-wit, the county officers. 
They have more influence than any other men who hold public 
office in the State of Texas. And it would have the support, I 
believe, of the great body of the judiciary. I just want to say 
that in reply to Mr. Barwise. Now, gentlemen, I did not intend 
to say .anything more, but year after year we get together, and 
we debate. Year after year, Mr. McClendon, who is a special 
friend of mine, proposes to refer whatever is done, to another 
committee. This thing has been iinder agitation in this State 
since 1912, and I do not think that this Association should com- 
mit itself in detail, but if we resolve and quit, like we have re- 
solved so many times, I think it is perfectly, absolutely hopeless. 
It is a thing that is futile, no use to be done in any respect, 
unless we adopt something embodying positive principles. They 
ought to be criticised, there ought to be committees to carry out 
those principles, but unless we do stand for some principles, if 
we do refer it again, as proposed by Judge Hawkins and Mr. 
McClendon, we might as well say to ourselves: **We agree 
that nothing should be done." 

The President : You do not seem to understand Mr. McClen- 
don 's proposition. 
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Mr. Dabney: He wants to leave it open for work before the 
Legislature, to preserve the principle, how? He preserves the 
principle, Mr. McClendon does, by referring it to a committee 
to bring in a bill to establish a Supreme Court, and after that 
is carried on the Greek kalends five years or ten years, to bring 
at some future term of the Legislature a bill to ask the Legisla- 
ture to embody this, so far and so long as they may please. 
Mt. McClendon 's motion involves indefinite postponement. Your 
committee will probably be dead, for they want to present this 
as a legislative matter, after the people of Texas have opened 
up the Constitution, so as to submit the Whole matter, except the 
Suprieme Court, to the Legislature. 

Mr. Barwise: What is your new proposition now? 

The President : Do you offer this as a substitute ? 

Mr. Dabney : No, sir. 

.The President : The Chair will rule that the matter cannot 
be presented unless it is presented as a substitute. We must 
have something to go ahead on, or we will never get anywhere. 

Mr. Dabney : You are entirely correct, in your ruling. I 
offer it as a part of my argument why that substitute should not 
be adopted, saying to the gentlemen here present, that if thej^ 
adopted this other matter in principle, then I would offer this 
so as to afford the necessary flexibility in pushing this matter 
before the Legislature. 

Judge Hawkins : I move the adoption of this resolution : 
* ** Resolved, that our President appoint a committee of five to 
consider the Dabney bill and report, and any and all former 
recommendations adopted by this Association, and any and all 
papers heretofore presented to this Association on the subject, 
and any and all suggestions which may be submitted to said 
committee by any member of the Texas Bar Association, and to 
prepare and present to the Governor and to the next Legisla- 
ture a bill submitting to the people an amendment of the judic- 
iary article of our State Constitution. Said committee shall also 
be charged with the duty of aiding in the presentation of such 
proposed amendment to the voters of the State. ' ' 

The President: Do you offer that as an amendment to the 
substitute ? 
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Judge Hawkins : I offer that as a substitute for the whole. 

The President: Mr. McClendon's resolution has been sec- 
onded, as I understand. 

Mr. Kimbrough: I would like to hear the reading of the 
McClendon resolution. 

(The McClendon resolution was read.) 

Mr. Kimbrough : Do you mean to carry forward a bill giving 
effect to the principles of this resolution? 

Mr. McClendon : I think that is what I intended. 

Mr. Carrigan : I am in hearty accord with this constitutional 
provision as presented by Brother Dabney, but I was struck 
with the remarks of Mr. Wright, and I want Brother Dabney to 
listen to my remarks. I was struck with his remarks, and had 
it not been for the remarks of Mr. Wright I would not have 
spoken to it, because I am in accord with it. You have gone 
into particulars. There is one matter he called your attention 
to, which I think was a very important one, and it illustrates the 
point that I have in mind. I asked a question of Mr. Potts, and 
he did not seem to catch the point. Now, this State should be 
divided, if we have fifteen judges, into fifteen supreme judicial 
districts, and one judge should be elected from each of those dis- 
tricts. I give this as a matter that I think should be considered 
by you, because in the first place, the lawyers and litigants, as 
well as the citizens, in Northwest Texas would have no earthly 
means of knowing, except by rank hearsay of the third and 
fburth degree, the qualifications of a man from Beaumqnt, and 
likewise a man over in the coast country, likewise a man from 
East Texas and from West Texas and Central Texas. If you 
would permit the judges to be elected from these supreme judicial 
districts over the State, the people could better acquaint them- 
selves with the qualifications of the judges and their capabilities, 
both as to intellectual capacity and accomplishments, and as to 
moral attainments. It will prevent the thickly settled portions 
of the State from electing all the judges. In addition to that, it 
will enable us to get men closer to the people. It will have an- 
other effect, which I think is the best, appeals to me as the strong- 
est. There is a condition of affairs that exists from the cross 
timbers here to our east to New Mexico, and then south to the 
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Eio Grande, and that is the litigations arising in regard to school 
lands. You take a man from Central Texas, and he knows about 
as much about that as he does about the nebular hypothesis, and 
his judgments and decrees are ludicrous, when it comes to their 
practical enforcement. A man who lives in the western portion 
of Texas, where the school lands are situated, and knows the 
practical results of a decision, would render a decision that 
would be practical, and if you had a man on the bench from that 
section of the country, he would understand what it was about. 
But let a man from another section of the State render a de- 
cision, and sometimes you know what it is about, and sometimes 
you do not. Sometimes it is practical, and sometimes it is not. 
The same thing, of course, in reference to East Texas, where 
they have litigations in regard to timber rights. What would a 
man from West Texas know about timber rights? He would not 
know as much as a billy goat. Again, if all the judges were 
taken from Northwest Texas and placed on the Supreme Court, 
what would they know about the rights of people who were en- 
gaged in the rice and sugar industry ? What would they know 
about matters that arise in reference to the coastal affairs of 
Texas? Again, there are sections of this State where they are 
engaged largely in irrigation, the dry belt. A man rendering a 
decision in regard to irrigation, who was from East Texas, where 
it rains every other week, would know absolutely nothing about 
it. A man from Central Texas would not know what he was 
talking about. He would not understand the lawyers and the 
witnesses, and would not understand their terminology. The 
samje thing applies in regard to the great cattle belt and the 
great oil industry. It is true that the oil industry has extended 
now so that it would be hard to get a man upon the Supreme 
Bench who would not understand something about that industry, 
but there are two or three lawyers present who have tried to 
argue cases in the higher courts in regard to oil matters, and 
I have had one Court of Civil Appeals, consisting of three 
learned judges, tell me that they never before in their lives saw 
an oil lease, and did not know what it was about. In order to 
obviate that, I think there ought to be supreme judicial districts, 
so that ypu could get men from all over the country, who have had 
eiperience all over the country, and it will prevent the criti- 
cism I heard a lawyer make one time in regard to a decision of 
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one of OUT supreme judges about a matter that he did not know 
anything about except from hearsay. The judge that wrote the 
opinion was a very good fellow, but he knew nothing about what 
he was writing about, and this lawyer said that that judge and 
all Supreme Court judges ought to be required, after serving 
one term on the appellate bench, to plow corn for at least four 
years before going back on the bench again. I think that is a 
practical thing, because we want to have rules of property laid 
down that are practical rules, that the people can be governed 
by, and that will prevent people from being checked in lawful 
and legitimate enterprises. Decisions which will prevent legit- 
imate trading and which stop the wheels of commerce are un- 
just to the citizenship and unjust to this State and its develop- 
ment. (Applause.) 

Judge Wear : I move we adjourn until two o 'clock. 
(The motion was seconded and carried.) 



AFTERNOON SESSION— JULY 5, 1918. 
The convention was called to order at two o'clock p. m. 

The President: I declare the session open, and we will pro- 
ceed with this debate. 

Mr. Harrison: Mr. President: In view of the fact that a 
considerable amount of detail business and some reports have to 
be attended to, and the closing session will be crowded, and 
knowing that I express the desire of everybody present in so 
doing, I move that after we shall have heard from Dr. Pound 
at length on the question now before the Association, that thirty 
minutes additional be allowed for general debate, and then the 
debate close and we vote. 

Mr. Sanford : I second the motion. 

The President: Shall that be divided equally between the 
parties ? 

Mr. Harrison : The presiding officer can adjust that. 
The motion was unanimously adopted. 

The President: It is our pleasure always to hear from Dr. 
Pound. ( Applause. ) 
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ADDRESS BY DR. ROSCOE POUND. 

Mr. President and Gentlemen: 

Getting up here to speak in this way immediately after de- 
voting my careful attention to luncheon, I feel like one of my 
students the other day, to whom I addressed ten trifling ques- 
tions on equity. I allowed him four hours to answer these ten 
trifling questions, a little matter of 25 minutes apiece, and left 
him in charge of a proctor, and went about my business. After 
three hours and a half the proctor appeared with the examina- 
tion book. I looked at it and it did not seem to contain much 
of anything. Finally on the flyleaf I found this; ''After study- 
ing upon and reflecting upon these questions for three and one- 
half hours, I have come to the conclusion that I have nothing to 
say." (Laughter.) 

I think the ground has been very well canvassed, and I do not 
know that I have a great deal to say ; but the thing that comes 
to my mind first, and seems to me to be most important, is that 
on very carefully re-reading Mr. Dabney's proposition last night, 
and listening to what has been said this morning, I feel more 
and more that that is a remarkable and admirable production. 
(Applause.) I have been studying projects of this sort for 
many years. In fact, I first urged this matter as far back as 
1906 before the American Bar Association, and I think I have 
read all the projects that have been advocated, and I do not 
know of any one that approaches this in its conservative radical- 
ism, if I may put it so, its soundness, its sense for necessary 
compromise that do not affect the principles, and its thorough- 
going carrying out of what seems to me to be the sound prin- 
ciple that should govern this matter. I do not believe that any 
state in the Union would begin to have such a judicial organiza- 
tion as you would have in Texas with a measure of that sort. 

As to some of the matters that have been urged, I think at 
the outset we ought to reflect upon the dangers of a sort of 
pessimism to which lawyers are prone. The legal and judicial 
history of this country is full of examples of the dangers of 
that pessimistic attitude. There is nothing that has so pro- 
moted the eternal legislative tinkering with petty details, that 
is the bane of our law, as the proneness of lawyers to postpone 
the day of action. The classical example of that is in New 
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York. The crucial period in our American legal history, I 
might say, was the New York constitutional convention of 1846. 
That gave the great impetus to the elected judiciary. That in- 
augurated the practice of legislative dealing with the details of 
procedure. That came very near giving New York a complete 
civil code; and more than any one else, that great lawyer, 
Nicholas Hill, was responsible for the evils that ensued, because 
he was not. willing to do anything, for fear that he would not 
do exactly the correct thing. He encouraged people who were 
not competent to take hold of the situation and do something, no 
matter what, because ne was not quite prepared to do anything. 
Now, I should be the last to do anything bad in order to do 
something. That is the bane of our lay law-making. But, on 
the other hand, it receives most of its aid and comfort from 
those who are not willing to do anything short of an ideal per- 
fection that they have not got the time nor the leisure to de- 
velop in its details. 

Let us see what happened in New York. Nicholas Hill was 
not willing to go upon the commission to deal with procedure 
in New York, because he was not satisfied that the kind of men 
that would be on the commission would be such as would work 
out the proper sort of reform. The result was that New YorK 
has developed a system of procedure which, in its detail, in its 
cumbersomeness, in its complexity, in its mechanical features, 
goes b'O'ond the record made by your complex organization here, 
in the matter of judicial organization. They have a code there 
of not less than 3400 sections, that, as has been said, governs 
every action of the court from the time he goes into the court 
room, except telling him the peg on which he shall hang his hat. 
That brings jne to the next proposition, as to what has been 
said, and very justly said, about the necessity of preserving 
flexibility of organization. It is true you cannot have in a 
certain way, too much flexibility; but there is great danger of 
getting the wrong -kind of flexibilitj'', and that is exactly what 
has happened through legislative regulation of details. (Ap- 
plause.) Take the matter of procedure. The New York Code 
of Procedure laid down a rule for everything — and that has 
been a policy in New York since Throop's Code beginning with 
1873 — and flexibility is reached by amendments at every session 
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of the legislature. So you do not get any flexibility in the way 
you ought to get it, but you get infinite flexibility in the way 
you ought not to get it. The other course was taken in Eng- 
land. Lord Selbome, in the schedule to the Judicature Act, 
laid down something like 100 rules of procedure, simple rules, 
but going into detail in some places where it was needed, with 
the proviso that those should stand until abrogated, and then 
with a provision whereby the judges from time to time might 
alter them, abrogate them, amend them, supplement them, as 
experience in the administration of justice should dictate. Now, 
I undertake to say that is not only the way to deal with pro- 
cedure, but it is the way to deal with the details of organiza- 
tion. You have got to prescribe something to begin with. If 
you do not prescribe it, you invite the legislature to go on in- 
definitely in this process of laying down details today, and more 
details tomorrow, and abrogating them today and adding to 
them tomorrow, and you get an apparent flexibility, with a real 
rigidity; because the things that ought to be changed are not 
the things that are changed. The things that are changed are 
things in which some particular member has a particular inter- 
est, or someone has an interest who has access to some pushing 
member, and the other things that ought to be changed are 
adverted to in meetings of the bar association, but legislation 
on the subject is never effected. If you want real flexibility 
you have got to depend upen the men who are responsible for 
the administration of justice, who know from their experience 
in the administration of justice what the diflBiculties are, and 
are in a position to interpret their own solution. That is more 
than half the trouble. The legislature enacts a statute as a 
procedure. How much do you know about it until two or three 
years have elapsed after it has been enacted? The construing 
power is a different power from the enacting power. That is 
the difficulty with most of our codes "of procedure and practice 
acts in this country. There is nobody knows what they mean 
until there has been a long process of construction. If the 
judges who make those rules also administer them, and the con- 
struction develops through and along with and as a part of the 
application, and if the construction shows that there is a casus 
omissus or an unfortunate rule, it is changed when changes are 
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needed, not for the past, of course, but for the future, by the . 
very agency that made it. And that gets*rid of another diflS- 
culty that runs through all this subject since they made the 
mistake in New York in the '40 's of committing all these details 
to legislation, and that is a certain liability to a lack of accord 
between the ends and aims and purposes of the rule-making and 
rule-construing and rule-applying authority, that is almost cer- 
tain to develop. In the place where there ought to be sympathy 
and understanding, there is very apt to be a divergence of aims 
and methods and a lack of sympathy. Our practice acts every- 
where have suffered from that. So I would say to you that in 
my judgment this scheme, this project of enacting a general out- 
line, fixing a certain number of important details, subject to be 
changed by the oi^anism itself, as the thing develops, and as 
experience shows how and where it should be changed, is on the 
whole the best plan that can be devised. If you turn organiza- 
tion over entirely to the legislature, and go to the legislature 
then with this project in the form of a bill, I should fear that 
some well meaning man might come to the next legislature with 
somie project of details, and if he were a man of influence you 
cannot be sure what you might have happen. You might have 
happen exactly what has happened in New York with their 
code, where session after session someone has come forward with 
projects until you get a condition nothing short of chaos. One 
wants to fix details and one want* to leave them out. One 
wants to tinker this one without fixing that one, and it gets 
presently into a situation almost identical with what you have 
today. We need to wean the legislatures from the idea that it 
is their duty, or even their privilege, to be eternally tinkering 
with the details of the judicial system, and practice and pro- 
cedure as a part of it. Those are matters that ought to be com- 
mitted to the courts. Bbgland's and Canada's experience has 
shown that abundantly, if Our own legal sense did not tell us so. 
Then that brings me to another suggestion. One matter we 
are going to have to take account of more and more in liie de- 
velopment of the law in this country, is a certain need of stabili- 
zation. More and more there are going to develop certain spe- 
cial types of litigation, that call for the mastery of the special- 
ist in administering justice. The old fashioned method of doing 
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that was to set up a specialized court, but nothing worse could 
be devised. In this country when we have set up a new system 
of land transfer, we at once set up a land court, and you get a 
curious situation, where you have presently one set of precedents 
in your land court, dealing with titles under the Torrens Act, 
and another set of ordinary principles of the law, dealing, we will 
say, with ejectments in the ordinary courts, where you are not 
operating under the Torrens Act. In other words, those spe- 
cialized courts, while there goes alon^ a certain advantage of 
specialization, carry all the disadvantages of the decentraliza- 
tion that is at the bottom of many of our difiS.culties in the ad- 
ministration of justice in this country. We do not want special- 
ized courts. What we want is an opportunity for the specialized 
judge to function as a specialist so far as the judicial business 
of the commonwealth, requires such a specialist. Now, if you 
have such an organization as this project in my judgment per- 
mits, the administrative head of the judicial system in localities 
where there is a special type of business that demands a special- 
ist, can keep that specialist there just as long as there is special 
work for him to do, and when there is not enough of that kind 
of work for him to do, can put him where other work is re- 
quired. I remember hearing one of the justices of the English 
High Court of Justice tell this story in my hearing. He was 
sitting on divorce and matrimonial causes, and he had one cause 
set down for hearing which it was expected would take at least 
a week, and all the other business on his calendar had been put 
oft. Time had been assigned for it a week hence. Through the 
death of one of the persons concerned in the case it had to g- 
over after a few hours. The judge found himself with nothing 
to do for a week. Presently he got a note from the head of 
the judicial system: '*I understand that you have nothing on 
your docket for a week. The following causes have been assigned 
to you from the congested docket of some one else." Now,, i^ 
he had been a specialized court, .business would have stopped 
for a week, but being a specialized judge he could deal with his 
specialty when his specialty needed to be dealt with, and when 
there was a hiatus for the time being, the judicial power of 
the kingdom could be put somewhere else where it was needed. 
I say then that one of the great advantages of a scheme of this 
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sort in mjy judgment is that it permits the developmjent of spe- 
cialized judges, because in the larger cities of the country it has 
proved to be a most serious abuse, thart; left to themselves, to 
order their work among themselves as they choose, judges im- 
mediately fall into an unfortunate system of rather rapid rota- 
tion. A judge is anxious to see all the members of the bar and 
all the citizens in the community that he can come in contact 
with. So he will sit one month in equity, and one month with 
a jury at law, and one month in the criminal tribunal, and so 
on around. For example, lawyers in New York City have told 
me that they have in greater New York a judge who is easily 
one of the greatest criminal trial judges that has ever developed 
in the country, and for criminal trials cannot be approached, 
but is not a very good judge in equity cases, and is as certainly 
reversed in equity as he is uniformly sustained in a criminal 
trial. But the practice has grown up for him to rotate. He 
sits a certain time in criminal cases, where no one could do bet- 
ter, and then moves on to equity cases, where the bar try to get 
continuances and postponements and find diflSieulty in coming 
to trial until his tenure of that court has gone by. Such a thing 
as that ought not to be left to judges themselves to arrange b^- 
some convenient system of rotation. That ought to be attended 
to by some one who is responsible for utilizing the judicial power 
of the commonwealth to its full extent and to the utmost ad- 
vantage ; and such a system as this permits that in exactly the 
way it ought to be permitted, by allowing it to be adjusted to 
experience of what! proves to be best and what not. 

It is a mistake to lay down the details of territorial districts 
by statute. What does that presuppose ? The presupposition of 
a hard and fast system of districts is that the map with respect 
to population and volume of litigation will remain what it is 
now. We take the population of the state and the volume of 
litigation of the state, and we divide the map up ; but who can 
say that day after tomorrow the situation will be what it is now, 
and yet those divisions will stand fast forever. It ought to be 
possible to adjust them to experience of the demands of busi- 
ness, and that can only be done by those whose every day ex- 
perience tells them where the difficulties lie. 

Then that brings me particularly to the suggestion which has 
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been m^xie of supreme judicial districts, as it were. We do not 
need to talk about that a priori because one great commonwealth 
of the country is smarting under that system. I think Mr. Dil- 
lard will bear me out when I say that the bar of Illinois woulc' 
give a great deal to be delivered from a system whereby the city 
of Chicago, which has, I suppose, half the population and more 
than half the legal business of the commonwealth, can never, 
with its magnificent bar, have but one judge on the supreme 
court, and the southern part of the state, large in geographical 
area, but not so large in population, and not at all large in its 
volume of judicial business, will always have a preponderance 
in the membership of that court. In other words, those judges 
represent soil, but it is not soil we want represented on the 
court. (Applause.) And when you organize a court on the 
basis of soil, you are simply reverting to the middle ages. The 
middle ages organized everything on the basis of soil, and let 
us hope that we have got beyond that in the twentieth century. 
Then that brings me to another matter that seems to me im- 
porant. You cannot entirely divorce judicial organization from 
procedure, judicial organization, procedure, the organization, 
training and professional feeling of the bar, are the three great 
items in a program of betterment of our legal institutions. They 
are closely connected, but procedure and organization of courts 
are very closely connected, because if you have a properly or- 
ganized judicial system, you have got the true agency for bring- 
ing about a real and a lasting procedural reform. I do not 
think anything has been more unfortunate in the legal history 
of this country than the notion that procedure, of all things or 
earth, must be regulated in all its details by statute, while the 
substance of law, which is the thing that ought to be certain, 
has to grow by a slow process of judicial application — of expe- 
rience in the decision of causes. Now, where is it that the flex- 
ibility ought to be? It is in procedure. Where is it that the 
certainty ought to be? It is in the substantive law. And yet 
our general tendency has been to go exactly the other way. Why 
is that? It is because before the development of substantive law 
the only check we had on the magistrate, the only check we had 
on the personality of the judge, was procedure. Substantive 
law had not developed. If you could not hold the judge's per- 
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sonality down by procedural rules, he was turned loose. If you 
were in a court just after the Revolution, like the superior court 
of New Hampshire, with one doctor of divinity, one doctor of 
medicine, and one undegree doctor of agriculture sitting upon 
the bench, the only thing that you could do to hold them down 
to some degree, was to impose the details of a hard and fast 
practice upon them. But with the development of courts manned 
by lawyers, who know the substantive law, with the development 
of a complex body of substantive law, there is where you get 
your check. The decisions of the courts must accord with the 
substantive law, muat give effect to it; and the bar cau see 
whether the decisions give effect to it or not. You do not need 
then all that mass of hard and fast procedure, which grew up 
at an earlier period in our history as the only check upon the 
"bench. 

Then one of the things we need today is to get away from 
this legislative regulation of details of procedure, and the only 
way we can do it is by developing an eflBcient organ for dealing 
with procedure. Such an organ you have in such courts as are 
proposed in the draft of this committee. You have in the dis- 
trict court all the machinery for dealing with the details that 
mxist immediately be decided by what we still think of as rules 
of court, and in your supreme court, representing the whole 
state, manned by judges who sit from time to time in the dis- 
trict court, you will have a body of men who on the one hand 
will have sat at nisi prius and seen those problems, and on the 
other hand will have reviewed the decisions of the judges at 
nisi prius, and seen the other side of them there, and will know 
how to devise rules which can give effect to the substantive law, 
as a legislator never can. 

Now, let us not deceive ourselves. The legislature does not 
make these rules that come out with the words ''Be it enacted," 
in front of them. Who does make them ? They are made always 
by some single individual who gets them set before the legisla- 
ture, and in one way or another induces their passage. Never 
do they represent the real consensus of opinion among those who 
are qualified to pass upon a situation of that sort. Hardly ever 
do they represent experience. They represent some person's in- 
dividual grievance, or some person's notion that he would like 
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to be connected with a reform of some sort. They do not repre- 
sent what alone should be represented in a practice act, expe- 
rience in the actual administration of justice. The pride of our 
law is that we do not write a code in advance to tell everybody 
a priori what he shall do, but we apply experience on the basis 
of comiUiOn law principles, adjusting the relations of individuals 
with each other. Isn't that exactly what we should do in pro- 
cedure, and how can we do that except by coimnitting procedure 
to that department of our government which alone is able in- 
telligently to deal with it? And mark this: Procedure is not 
a matter which really ever ought to have been committed to 
legislatures at alt. It had always been regulated by the courts 
at common law. The courts by their general rules, some of which 
in the English books prior to the Judicature Act ran back to 
the reign of Richard II, had always done that, and it is a most 
unfortunate perversion that following 1846, in this country we 
created the habit of legislative tinkering with these det^ls. It 
is as if Congress should regulate the procedure of the execu- 
tive department, by saying that every time the President had 
a meeting of his cabinet he should commit to writing in advance 
a detailed schedule of the subjects to be considered, and should 
furnish eac^h member of his cabii^t so many days before with 
his detailed schedule, and that the discussion should be taken 
down and should be conducted in a certain order. Nobody would 
stand for such a regulation of the detiails of executive procedure. 
And yet the legislative regulation of the details of judicial pro- 
cedure is exactly the same sort of thing, and really just as per- 
nicious. 

Then just one thing more. One of the very best provisions 
in this project, it seems to me, is the provision whereby the 
justices of the supreme court are to sit from time to time in the 
district courts. That touches one of the gravest evils in our 
American judicial organization, whicfh is the wide distinction 
which we have been drawing between nisi prius administration of 
justice, and the administration of justice in the court of review. 
I am satisfied a study of our American Reports will show that 
not the least of the abuses in the administration of justice has 
been the very academic attitude of the court of review, towards 
the proceedings in a trial court. Why ? Because in the court of 
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review the matter comes up more or lesB divorced from the 
setting which is the life of it in the lower court It gets an 
abstract character in the court of review. The judges of tho 
court of review more and more think in tenns purely of ab- 
stract propositions, but the application of the abstract proposi- 
tion is the very life of it. You have got to clothe those abstrac- 
tions with the flesh and blood of a concrete case to make them 
mean anything in the administration of justice. The only cure 
for that that I can see is to bring the judges who review the 
decisions of the courts of first instance into the courts of first 
instance from time to time to pass them through there, to give 
them by actual experience a living realization of the problems 
and difiSculties of a court of first instance, and then these ab- 
stractions will not be divorced in their minds from the living 
realities of a controverted litigation. The English have been 
very careful about that. They utili25e their judges continually 
in the work of the courts of first instance. They have even been 
known to send the Lords Justices of Appeal out to circuit. The 
Chief Justice sits habitually at nisi prius. The Lord Chancellor 
goes every once in awhile into the Court of Appeals to hear ap- 
peals in chancery, and has been known to sit at first instance in 
chancery. They try carefully to keep the connection between 
the work of reviewing others decisions and the work of writing 
decisions in the first instance. I do not believe anything could 
be devised that would be more eflfective in keeping a judicial sys- 
tem alive, to make it respond to its task, than the plan which is 
here proposed. I think we must regard it as a misfortune that 
the press of business, the exigencies of judicial administration 
in the Federal courts, have put an end to the old practice of the 
justices of the supremie court sitrting from time to time in first 
instance. They do sometimes now sit in the Circuit Court of 
Appeals, although rarely; but they no longer sit, as you know, 
at first instance. I cannot feel but that in the end that is going 
to prove a misfortune. What I am sure of is that it has been a 
misfortune in our judicial administration in this country that 
our strongest men, presumably, upon the bench have been utterly 
divorced from immediate contact with litigation. 

Now, just one more thing in that connection, and I must stop. 
It sometimes happens that there are cases tried at first instance, 
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in which it is of the utmost importance that the whole com- 
mjunity should have confidence that the very best talent that 
the commonwealtfli affords is being applied — ^that the brand of 
justice to be meted out there is the very best of which the 
commonwealth is capable. What do we do in this country, when, 
for instance, there is such a case as the murder of President. 
Garfield, the assassination of President McKinley, or the an- 
archist trial in Chicago, when the eyes of the nation are focused 
upon the trial? Why, the judge who, by the accident of rota- 
tion, for the time being happens to be upon the bench struggles 
as well as he can against an array of the ablest counsel that the 
country can produce. The cause is then reviewed by a reviewing 
tribunal, and if any slip should have occurred, the country would 
be humiliated by the reversal of the judgment; and yet, if that 
slip did occur, it would be infinitely more humiliating that the 
fear of excitement popular indignation should preclude the court 
from reversing that judgment. Now, we are open to that diflS- 
culty continually in this country. You can see case after case 
in the annals of our state trials presenting that very situation. 
.It was the fear of something of that kind, I suppose, that led 
to a military commission passing upoii the murders of President 
Lincoln. The authorities were not willing to trust the local 
courts under the circumstances. 

The way to meet that is by just a judicial organization as 
has been here suggested. They met it in that way in England 
in the trial of Sir Roger Casement, when the Lord Chief Jus- 
tice presided. In the Crippen case, the Lord Chief Justice of 
England presided. They meet it that way in England. When- 
ever there is some case of that kind, which attracts popular at- 
tention, when it is necessary that the very best talent of tlie 
commonwealth be employed, the judicial machinery is such that 
that talent is put to work where it ought to be. 

And let me remind you that it is not only important that 
justice be done, but it is equally important that the public 
should feel that justice has been done. You have got to consider 
appearance of that sort, because the confidence of the public in 
the administration of justice is the very life of it. 

I say then again, everything considered, it seems to me that 
you have here before you an admirable project, and I should 
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feel, if you were successful in your eflEorts to put that upon the 
law books of the state, that you could congratulate yourselves on 
paving the way for the best judicial organization in this coun- 
try, and an organizatdon that would compare well with organi- 
zations anywhere. (Applause.) 

Mr. Martin : In order to make certain what we are debating 
on in this thirty minute debate that we are to have now, I move 
that we lay upon the table the substitutes that have been offered 
providing for commitees to further consider this matter and pro- 
ceed to the consideration of Mr. Dabney's paper or report. I 
move that these substitutes, the one offered by Mr. McClendon 
and the one offered by Judge Hawkins, be both laid upon the 
table. 

(The motion was duly seconded.) 

The President: Did Judge Hawkins' substitute receive a 
second? I am of the impression it did not. There is but one 
substitute before the house. You have heard the motion to lay 
the substitute of Mr* McClendon upon the table. It is not de- 
batable. 

The question was put and the substitute was laid upon the 
table, with no dissenting votes. 

The President : The substitute is on the table, and the orig- 
inal motion to adopt the report of Mr. Dabney is before the 
house. As the matter of the thirty minute debate is left with 
the Chair, if there are opponents to that motion I would like 
for Mr. Dabney to arrange to take fifteen minutes to close the 
debate, and any opponent to the motion to have the other fifteen 
minutes. 

Judge Duncan : There is just one suggestion I want to make 
with reference to Mr. Dabney 's motion about the appointment 
of a committee. 

The President : That is not before the house now. 

Judge Duncan: I want to suggest this. The provision is 
made to send a committee to Austin to press this matter before 
the Legislature. I think that there ought to be a provision made 
to pay the expenses of that committee while they are there. 

■ ^■■1 
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The President : There is no mation before the house to ap- 
point a committee. That was in the substitute. 

Mr. Dabney : i stated I would oflfer such a motion. 

The President : If there is any one here in opposition, hav- 
ing the negative, we will hear from him. 

Judge Wear: Judge Hawkins has specially requested to be 
permitted to make some remarks : 

The President : I am sure this house would be glad to hear 
from Judge Hawkins. 

Judge Hawkins: Mr. President and Gentlemen of the Ajsso- 
^-ciation: I had about abandoned any thought of making any 
further remarks on the subject, and would not have done so but 
for the kind suggestion of Judge Wear, and I regret now that 
I am not prepared to give the matter the review to which it is 
entitled. But I did not come here to talk to you. I came to 
enjoy the social features of the occasion and renew my acquaint- 
ance with my brethren. So, not having had remarks of this 
kind in contemplation, except tentatively for a few minutes this 
morning, I shall have to ask you to be a little indulgent, if I 
am not as concise in the few minutes on the subject as I might 
be, if I had given the matter more, attention. • 

We are confronted with a very difiScult question here. It is 
a very serious and important matter to change your judicial 
system. I was a practicing lawyer at the Texas Bar for twenty- 
five years before I became a member of the Supreme Court. I 
have been a member of that tribunal now a little more than five 
years. During all of those thirty years I have tried to give such 
attention as I could to this subject. I have made careful study 
of it, as opportunity offered. I have been a subscriber to and a 
reader of, as far as time permitted, the publications mentioned 
by my friend Dr. Potts, of the American Judicature Society. In 
fact, I have the honor of being a member of the advisory coun- 
cil of that organization. 

There is no question bpt there is need of change. I realized 
as a member of the bar, and I realize still more, as a member 
of the court now, the pressing need for change. I do not sup- 
pose there is any practitioner at the bar who has any keener 
sympathy with the necessities of the situation than I have, and 
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it has been accentuated instead of lessened by my term of ser- 
vice as a member of the court. I say that so that you may un- 
derstand that I view this from your standpoint plus my own ex- 
perience there. However, I think that many of our troubles are 
unduly magnified. I do not think it is as bad as Brother Dabney 
painted it in his remarks this morning. It is bad enough. It 
needs material change in many respects. But we find after all 
efficient fundamentals. It is more a matter of application. It 
is a matter of adjustment of the machinery, with certain changes, 
than it is of complete revolution. Now, in saying that, I am not 
unmindful of the fact that there is great merit in the growing 
idea of a judicial tribunal on the general plans outlined here by 
Dr. Pound and by Brother Dabney. There is in my judgment 
a very great need for the adoption of a great many of those 
ideas. There is unquestionably a great need for simplicity in 
practice and procedure, and I think if you gentlemen will look 
over the reports of the Supreme Court for the last few years, 
you will find that that court almost invariably has set its face 
like flint against technicalities, and in favor of a practical ap- 
plication of common sense construction, which will result in the 
enforcement of actual and practical justice, rather than in tech- 
nical refinements and distinctions, too often subversive of jus- 
tice. The diflSculty is in drawing the line. The difficulty is in 
striking the happy medium between the plan of leaving the en- 
tire judicial system, or almost all of it, to the Legislature, as 
suggested by my friend and classmate, Mr. Moseley, and these 
other plans which go to extremes, perhaps, in the other direc- 
tion, and from which we are suffering now to some extent under 
our present judiciary article. 

I frankly concede and here render full thanks to Mr. Dabney 
for many excellent ideas set out in his paper. As I intimated 
this morning, I think many of them ought to be carried into 
effect. Among them I will mention some which occur to my 
mind, just so you may see the treiid of my thought on the sub- 
ject, and as a preface to some other things which I hope so say 
briefly. For instance, I think it woujd be a good idea to call 
our justices of the peace ** magistrates," to abolish terms of 
court, at least in the trial court, to have the rule day substituted, 
to have the great majority of the rules of practice defined by the 
Supreme Court instead of by the Legislature, with the qualifica- 
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tions that some of the fundamental principles I would still leave 
in the statute. I think perhaps there is great merit in the sug- 
gestion of having enlarged judicial districts, with a number of 
judges selected in the district, to serve promiscuously under a 
proper system throughout the district, so as to remove this ele- 
ment of imihediate association, and relationship, and kinship and 
neighborliness, and all that sort of thing, to which reference hsRs 
been made. I think that would tend to promote the adminis- 
tration of justice, though I do not believe that a very large 
latitude ought, to be given to the judges themselves in working 
out and adjusting the administration of the system. There ought 
to be some general rules prescribed, either by the Legislature 
or by the court of last resort, which at least in a general way 
would work out those problems, and take it out of the determina- 
tion of those district judges themselves. And certainly those 
rules ought to be made so plain and so clear that there would 
not be a clash of jurisdiction and conflicts among those district 
judges in the administration of the law. Certainly the probate 
judge and the county judge, which we have now, under Brother 
Dabney's system, ought to be a lawyer, and so on. What I take 
to be the great underlying principles in the Dabney bill and re- 
port, and what I take to be the great underlying principles in 
the minds of you gentlemen, which you want to approve evi- 
dently, is one which I heartily approve, though I disagree with 
him in. some expressions of that idea, and that is that we ought 
to try to modernize our judicial system, to give to the Chief 
Justice of this State large administrative powers, to utilize the 
entire manpower of our courts, to make it as flexible as we can 
without a sacrifice of the fundamental principles of constitu- 
tional government, segregating the different powers of govern- 
ment, and placing the organization of the principal courts in 
concrete form in the Constitution, instead of leaving it to the 
caprice and whim of the Legislature. So in that general way, 
and with that definition of what has been termed the principle 
underlying this bill, though in many respects not in accord with 
the expressions of that principle, I agree to the general idea, and 
the more I have studied it the more I have become convinced 
that that principle ought to be carried into effect in our judicial 
system. 
I think this is true, that we cannot afford in Texas to adopt 
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the provisiong of the Constitution of the United States and 
simply say that there shall be a Supreme Court and such other 
courts as the Legislature may from time to time prescribe. I 
think that gives too much latitude. I think that we ought to 
name the principal courts, and then say **such other courts as 
the Legislarture may prescribe*" I think we ought to define the 
general fundamental features of jurisdiction, leaving a consid- 
erable margin of latitude and flexibility for the Legislature to 
exercise, somewhat on the line of the provisions of the present 
Constitution about the jurisdiction of the Supreme Court, that 
it shall be thus and so until otherwise provided by law. 

So with those general remarks I want to call attention to 
one or two features of this bill, which seem to me to be very 
dangerous to our judicial system. In the first place, my expe- 
rience and my observation have taught me that for a State like 
this, with all its great variety of interests and law questions 
coming up, an intermediate appellate court is a practical neces- 
sity. It is substantially the Federal system. It is a system which 
has been adopted in many popular States, as mentioned by Dr. 
Pound yesterday morning, and in some he did not mention, and 
it works well in those States. And if you would lay aside the 
experience of other States, and view it at first hand, take it up 
in Texas, I call your attention to this fact, and I challenge your 
attention — I want you to remember this, if you do not remember 
anything else — ^fifteen men cannot do in Texas the work that 
thirty-three men are trying to do on the appellate courts of this 
State. It won 't be even that, because one-twelfth of the time of 
each of these fifteen men, imder this provision, will be in the 
trial court, consumed in the trial court; so you have about 
fourteen men, really, representing the work in time of fourteen 
men. Now, gentlemen, fourteen men cannot do the work that 
the twenty-seven members of the Courts of Civil Appeals and 
the three members of the Court of Criminal Aippeals and the 
three members of the Supreme Court are doing, or trying to do, 
now. Furthermore, if they attempt it, we will have ** confusion 
worse confounded.'' We will be farther behind than we have 
ever been. It will be the most disastrous judicial system that 
Texas ever knew. 

The work of the Supreme Court ought to be confined largely 
and almost entirely to questions of law, to the settlement of the 
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more difiSicult questions of substantive law. Now, necessarily, if 
their time is taken up, as it will be to a very great extent in 
the ramifications of these records, in reviewing the facts, in 
determining whether the findings of the trial courts shall be 
aflSrmed on the facts in a statement of the ease, in working out 
the decisions on either side, and laying down in an opinion what 
they determine. is the correct rule of law, then they won't have 
the time to devote to the questions of law which they will have 
under the intermediate system, because now under the present 
system the Courts of Civil Appeals do that work. It is a vast 
clearing bouse for the Supreme Court, and questions of law are 
presented to the Supreme Court, and it has its hands full try- 
ing to take eare of them, and more than it can do under present 
conditions. If you leave all that work for the Supreme Court 
to do, it will be everlastingly swamped, and you will be in worse 
trouble than you have ever been in your lives. On that subject 
I wazkt to say that a vast misconception exists with reference to 
the work of the Courtjj of Civil Appeals. I know haw I felt about ^ 
it when I was a practitioner, and I know what is in the mind of 
a great majority of the lawyers of the State. Here and there 
you will find criticism, and on certain features you will find 
general criticism about the result of that work, but I want to 
quote the record to you. In eighty per cent of all eases appealed 
from the decisions of the Courts of Civil Appeals in Texas, for 
one year, two years, five years, and as far back as I have traced 
the record, the application for writ of error has been refused 
peremptorily by the Supreme Court, upon the finding that there 
is no substantial error in the case, that the judgment reflects the 
law of the case substantially, and even of the twenty per cent 
in which the writ has been granted, a considerable number have 
been aflSrmed on final hearing, on argument, or on submission, 
and final decision by the Supreme Court, so that a considerable 
number, more than eighty per cent of all decisions of the Courts 
of Civil Appeals from which appeals are taken, are found by 
the Supreme Court to be correct essentially, at least, so far as 
the decisions of the questions of law are concerned. 

There is a vast complaint about conflicts in those decisions. 
I want to ask you to take the books and see how many applica- 
tions for writs of error have been granted and how many de- 
cisions have been rendered representing conflicts in this State. 
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Now assuming for the sake of argument that the decision of the 
Supreme Court is right, and that is what you gentlemen have 
as the standard, now, measuring it by that severe standard, 
there are very few decisions of the Courts of Civil Appeals that 
are in actual conflict. There may be some expression that in a 
general way conflicts with another expression in a general way, 
but taking the word ** conflict" in the meaning in which the 
statute uses it, as interpreted by the Supreme Court, as a de- 
cision wherein one holding would overrule the other in that par- 
ticular case, they are extremely rare. And again there are not 
very many instances of dissent. So the system has worked 
pretty well, except that we have gotten behind. 

Now, just a few words with reference to that, and I will be 
brief on that. My own judgment is that the great problem is 
to try to find a method of expressing in the Constitution the 
essential things regarding the organization of the courts and 
the principal jurisdiction of the courts, and then leave for the 
' Legislature, or for the Supreme Court, as may be determined, 
the completion of the scheme in the form of an announcement 
of rules of practice. This bill does not recognize that principle 
according to my understanding of it. Take, for instance, the 
very question of how many men shall constitute the Supreme 
Court. It leaves the same wide open. It says that until other- 
wise provided by law it shall consist of fifteen men. There ought 
not to be any ** otherwise provided by law'' which is wide open 
like that, in a constitutional provision concerning the court of 
last resort in Texas. Now, you may say it will be difiilcult to 
limit. Let me make you this suggestion : Suppose we say that 
there shall be one Supreme Court, consisting of a Chief Justice, 
and of four, six, or eight Associate Justices as may be prescribed 
by law, provided that the Legislature shall not reduce the num- 
ber. We would start out with five. If the Legislature wants to 
increase it, they can make it seven. . If they want to' still fur- 
ther increase it, they can make it nine, but it furnishes safe- 
guards, it furnishes protection, in this : In the first place, there 
is an admonition to the Legislature not to put on too many men, 
with the expectation that they can take them oflf after a while, 
if they are not needed, because that might induce them to put 
men on too fast, to build up a court of too great a number of 
men, more than are needed, and at the same time it carries a 
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more important safeguard. That is, that it prohibits the Legis- 
lature from legislating men out of ofl&ce in that position, be- 
cause they do not happen to like a man's decision in a particu- 
lar case, or because he holds unconstitutional some bill that is 
enacted by the Legislature. In that way you preserve an essen- 
tial element in American government, by maintaining the integ- 
rity .and the absolute independemce of the courts and the 
judiciary. Too much stress cannot be laid upon that feature. 

You might take this bill on down the line, and while you say 
that you agree with many of the fundamental ideas, there can 
be methods of expression, there can be a weeding out here and 
there, there can be a rephrasing of the idea, so that you will. pre- 
serve these essentials with regard to organization, and with re- 
gard to jurisdiction, and yet will have a flexible system, which 
will take out the slack and relieve us of this lost motion. Now 
there are many suggestions in a practical way, that would take 
up too much time. There is one other feature here to which 
I want to call your attention. Well, I won't go into that, the 
thought that I had in mind, which no gentleman seems to think 
of enough importance to justify him in seconding my substitute, 
that all of these matters could be thrashed out better in the 
committee. Now, that is for you gentlemen. This is your busi- 
ness. If you want to submit this as it stands in a general way 
to the Legislature, all I can do is to put up a danger signal. 
It won't do. It will bring you trouble. We must hold to the 
system of intermediate courts, and there are many ways in which 
that can- be adjusted. As I have said, I have taken the pains 
to work it out on paper. Whether it would meet your approval 
I do not know. I have not the time and it would not be profit- 
able to attempt to present it here, but I say to you that we can 
save the essential elements of our jurisprudence, which have 
been of tested benefit and of tried and proved value, and at the 
same time take out this slack, and at the BRime time provide 
for getting up with our dockets. When you thrash it out you 
will find the great bulk of the work will have to be done in the 
trial court. There is the place to correct this trouble very 
largely. If we will get a proper adjustment of our organic 
system, with a definition in the Constitution of the principal 
jurisdiction, with flexibility left to the Legislature to adjust it 
to the needs of the people, and then by proper rules of prac- 
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tice and procedure, made either by the Legislature on the re- 
quest of this Association, or by the Supreme Court with the 
co-operation of this Association, so as to make your practice 
and procedure just as absolutely simple as possible, to reduce 
the difficulty and the technicalities of appeal, as far as it can 
be reasonably done, to reduce the cost and expense of appeals, 
and make your practice and procedure as absolutely practical 
and simple and efficacious as the human mind can do it, then 
we will have the judicial system that we ought to have, but this 
does not do it. I thank you. (Applan«e.) 

The President: Gentlemen, there are ten minutes left in 
whicn to close this debate. 

Mb. Martin : Mr. Chairman : I want to make jhaat a few re- 
marks. I think that Mr. Dabney has placed this Aflsociation in 
his debt very much by the preparation and the submission of 
this carefully prepared report. I well remember down at Hous- 
ton, a year ago, the circumstances under which this committee 
was appointed. I believe, by the way, tibat I was the mover 
of the motion under which this committee was appointed in 
our last Bar Association. A report had been made and adopted 
by the Bar Association by an overwhelming majority, made by 
Judge Harris, of Galveston, which did away with the Courts 
of Civil Appeals, provided for some thirty or forty judges of 
the Supreme Court, this Supreme Court to sit in divisions, and 
for appeals or causes to be reviewed by writ of error before this 
big Supreme Court. By an overwhelming majority of the Bar 
Association there present this report was adopted. Then the 
next day, upon consideration of the fact that the Bar Associa- 
tion of Texas would have one more regular annual meeting be- 
fore the next Legislature, and in view of that fact, it was 
thought best to reconsider the vote by which this report was 
adopted, and placed Mr. Harris' report along with all other plans 
in the hands of a special committee. With the exception of 
Judge Garwood and Mr. Dabney, it seems that none of that 
special committee have favored us with any kind of a report. 
Judge Garwood says that he approves absolutely the report 
made by Mr. Dabney. He doubts the wisdom, however, of 
pressing it at this particular time, doubts whether or not we. 
will be able to put it in force, able to carry it at an election as 
a constitutional amendment, and for that reason he recommends 
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that we do some more patch work. Now, I believe that now — 
right now — is the time of all times for us to secure the passage 
of this constitutional amendment, if we are ever to secure such 
an amendment. I agree with the gentleman who this morning 
advanced the idea that early in the next year two constitutional 
amendments would be submitted to the people of the State of 
Texas, two that I believe will be very popular indeed, and I 
believe it will be a most propitious time for the bar of Texas to 
slip in this constitutional amendment also. I believe further- 
more that the citizenship of the State of Texas is ready and 
willing and anxious to vote for any measure that will bring about 
judicial reform, and will hasten the footsteps of justice in this 
State. Any measure that promises such a thing to the citizen- 
ship of the State of Texas will be a popular measure. Judge 
Hawkins advances an idea here that has considerable force in 
it ; that is, that we are going to find that this court will not be 
able to do all of the work that is now being done by the Courts 
of Civil Appeals. I believe that with the shortened machinery 
that is provided here for the presentation of writs of error, ana 
the carrying of all cases to the Supreme Court upon writs of 
error, and the direction of that court to send up only such parts 
of the record as may be necessary for their consideration in the 
determination of the merits of the points raised — ^with these 
changes I believe that cases will be very much shortened, and 
that the courts can transact much more business than they are 
doing now. 

Mb. Dabney: Pardon me, but I would like for you to call 
attention to the fact that the Supreme Court can call in any 
number of district judges at any time. 

Mb. Mabtin: Yes, sir; I was going to call attention to that. 
I call your attention to the further fact that at any time it may 
be necessary, they may call in any of the district judges of the 
State to assist them in passing upon these writs of error; also 
to the fact that at any time the Legislature may be called upon, 
upon the recommendation of the Supreme Court, to establish 
more judges, and, gentlemen, I do honestly believe that even if 
it requires thirty-three judges of the Supreme Court to transact 
the business — 
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Judge Hawkins : The statement has been made several times 
that the Legislature is to have control of the matter of additional 
judges. As I read this statement here, paragraph 7 on page 20, 
the Legislature has nothing on earth to do with it, and it is to be 
left exclusively to the Supreme Court. 

Mr. Martin: I get it from paragraph 3: **The Supreme 
Court shall consist of ^a Chief Justice and not less than fourteen 
Associate Justices, until otherwise provided by law." 

Judge Hawkins: I thought you were referring to district 
judges. 

Mr. Martin : No, sir ; I was referring to the Supreme Court, 
and answering your argument that a Supreme Court of fourteen 
judges could not do the business now done by thirty-three judges 
in the Courts of Civil Appeals. 

Judge Hawkins: I beg your pardon. I thought you had 
passed beyond that. 

Mr. Martin : At any time the membership can be increased, 
and at any time they can call in the district judiciary, and, I 
believe, gentlemen, that we are going to find, as was stated 
here by our distinguished guest, that if this is adopted we will 
have in Texas the best judicial system in the United States of 
America. (Applause.) I, therefore, favor its adoption just as 
it is, subject, of course, to being embellished by a committee ap- 
pointed for that purpose, which I understand will be provided 
for hereafter. 

Mr. Kodgers: Is it provided that the motion for new trial 
shall be passed upon by more than the trial judge? 

Mr. Dabney : I have prepared a motion which I am going to 
offer if the gentlemen should pass this in principle, that this 
should be presented to the committee, and that that committee 
be authorized to make changes not in conflict with the principles 
of this resolution, and suggesting the change not only with re- 
gard to probate judges, but also as to whether motions for new 
trials shall be passed on by three judges, when practicable. 
That motion I will offer if this resolution should be adopted in 
principle. 
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Mr. Rodgers : As to the matter of the probate judges — 

Mr. Dabney : I have your suggestion, and that will be cared 
for. 

Mr. Sanford : Are there a few moments left? I do not want 
to make a speech. 

The President : We will take them. 

Mr. Sanford : I am not going to make an argument nor a 
speech, but I do want to urge the necessity for action now. For 
about twenty years I have been attending the annual meetings 
of this Association. I ' think that with one exception only I 
have attended all the meetings during that time. At each one 
of these meetings this subject has been under discussion — ^under 
serious discussion. The lawyers of the State are now being 
charged by the people generally with negligence in this mat- 
ter. "We are really receiving at the hands of the people very 
great criticism. 

Judge Duncan : And at the hands of the press, too. 

Mr. Sanford : Yes, sir ; and the press as a rule simply speaks 
for the people. I believe it is time for us to act now. I am in 
favor of pressing the matter with all possible speed, and I want 
to insist that it shall be understood, when the committee is ap- 
pointed, if our motion carries for the adoption of this report, 
which I feel sure it will, that when this committee is appointed 
it will begin its work immediately, to the end that the lawyers 
throughout the State, in every section, may be enlisted in this 
work; that is, enlisted in the work of educating the people of 
their respective communities, as to the real, genuine merits of 
this proposition.. We can have no hope to carry it through 
finally unless that is done. That is a necessity and I believe 
that should be the first work of this committee. I endorse abso- 
lutely and unequivocally Mr. Dabney 's proposition. It has put 
in concrete form ideas that I have had in my mind unformed, 
except in a general way, for a number of years. I believe that 
it creates a machinery that not only is a beautiful theory, but 
will be a practical working machine. With respect to the point 
that has been raised first by Mr. Wright and then by Mr. 
Rodgers, as to motions for new trials, I spoke to Dr. Pound about 
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that matter when Mr. Wright first mentioned it. He said : * * If 
you will stop to think just a moment, that is a matter that should 
be regulated and controlled by the rules promulgated by the 
Supreme Court, rather than to attempt to deal witli that detail 
in the constitutional provisions.'' I think that Dr. Pound's sug- 
gestion is exceedingly wise. 

The PREsn)ENT: The motion is before you. The motion is 
to adopt Mr. Dabney 's report, and with it the bill as outlined by 
him, the resolution proposing a constitutional amendment. 

The question being put, the Chair declared that the ayes had 
it and that the motion was adopted. 

Mb. Cecil H. Smith : With reference to the jurisdiction of 
the Supreme Court, I desire to offer a resolution. The resolu- 
tion is: ''Resolved, that we favor the repeal of the act of the 
Legislature of March 15, 1917, which adopts an amendment for 
Section 6, Article 1531, Revised Statutes, defining or purporting 
to define the jurisdiction of the Supreme Court. The exact 
meaning of said amendment is so vague and uncertain that no 
lawyer is. able to say with certainty what it does mean. In lieu 
of said amendment we favor the adoption of the following, which 
is substantially the provision of 1913: 

'* *6. Those eases in which by proper application for writ of 
error it is made to appear that a Court of Civil Appeals has 
erroneously declared the substantive law of the case, in which 
case the Supreme Court shall take jurisdiction, for the purpose 
of correcting such error.' " 

Mr. Chairman, I move the adoption of that resolution. 

Mr. Dabney: I second the motion. 

Judge Hawkins: May I ask a question? You are proposing 
to repeal the entire act of March, 1916, as I get the reading 
of it. 

Mr. Smith : No ; the act of 1917, as I understand it. 

Judge Hawkins : If that is adopted and the Legislature car- 
ries out your request they will repeal the entire act, which was 
one containing six subdivisions relating to the jurisdictions, 
and not merely one subdivision six. 
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Mr. Ward: I believe Judge Hawkins is right about that. It 
should be the repeal of paragraph 6. 

Mr. Smith : Of course, that is what I expect to do. I thought 
I had it suflS,ciently clear. I can reframe it and add **in so far 
as it adopts Section 6." 

Mr. Ward; The way you have got it framed, the repeal of 
that section would not of its own force reinstate the previous 
law, and if you repeal that you have got no law at all. What 
you are driving at is simply to amend Section 6 of the act of 
1917. 

Mr. Smith : The resolution seeks to repeal the act in so far 
as it adopts subdivision six. 

Mr. Ward : Why not just amend Section 6, and leave the law 
standing as it is now ? 

Mr. Smith: My recollection of the act of 1917 is that it 
simply amends subdivision 6 of Article 1531, but I may be in 
error. 

Judge Hawkins: No; it is a re-enactment of the whole 
article, which carries five subdivisions ahead of this one which 
you want to amend. 

Mr. Smith: What is your objection to it as I have it? (Mr. 
Smith reads the resolution.) This is not a bill. 

Mr. Kimbrough : I would like to ask Mr. Smith if he would 
have any objection to leaving off the last words, ''for the pur- 
pose of correcting such error"? I think when the Supreme 
Court takes jurisdiction of a case it ought to have jurisdiction, 
and not limit its jurisdiction to the correction of that particular 
error. 

Mr. Smith: I would have no objection to it in the world, 
except that I thought we had agreed on a scheme of judicial 
procedure, etc., and that this old provision had been construed by 
the court, and we would follow the language as near as possible, 
the idea being that it was perhaps temporary. 

Mr. Kimbrough : Well, I will not insist. 
The question being put, the resolution as originally read by 
Mr. Smith was unanimously adopted. 
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Mr. Dabney: In connection with the promotion of the con- 
stitutional amendment, I oflfer this motion: 

** Moved that the President of this Association appoint a com- 
mittee of five members to present the resolution adopted in prin- 
ciple to the Legislature, at its next regular meeting, and who 
shall not be appointed unless they agree to support earnestly the 
resolution before the Legislature; that this committee be au- 
thorized to make all changes promoting the" principles of the 
resolution adopted, and to determine whether probate judges 
shall be elected or appointed, or should always be lawyers ; and 
also to provide that motions for new trials shall be passed on 
by three judges, when practicable. Further, that this com- 
mittee, under the direction of the President, shall make such 
propaganda, and have such printing 'done at the expense of this 
Association, as under his direction shall be determined upon.*' 

It seems to me that the provision with reference to new trials 
could best be left to the Supreme Court, but I told Mr. Wright 
that I would add that. 

Judge Wear : Individually, I think that provision is a good 
one, but I also think that the suggestion coming from Dr. Pound 
is a good one, that that should be left to the Supreme Court. 

Mr. Dabney : I will strike that out, if Mr. Wright consents. 

Mr. Wright : I do not think he has the right to strike that 
out now. It has been voted upon with the understanding that 
that was a part of this resolution. I do not want to disagree 
with our distinguished guest, but I do not think that even Dr. 
Pound disagrees with me in saying it will be a wise thing for 
three judges to pass upon these motions for a new trial. How, 
then, are we to get that order from the Supreme Court? The 
suggestion that I made was that upon application to the Chief 
Justice by the party making the motion he would assign two 
other judges to sit on the motion for new trial, and in view of 
the fact that it passed with that provision, I object to the pro- 
ponent of the resolution saying he is going to strike it out now. 

Mr. Dabney: I said I would not strike it out without your 
consent. It says **if practicable.'' That leaves the court to 
function that matter. 

Judge Duncan: Now, with reference to the suggestion I 
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made a while ago, of course, it would be expected that the mem- 
bers of this committee would not charge any salary, or anything 
of that sort, but I think that the oi^anization ought to make an 
appropriation or allowance to pay the actual expenses of the 
committee while they are down there in attendance upon the 
Legislature, and if Mr. Dabney would like to put that in, I 
would be glad to have him. 

The President : I will make this suggestion, that in the light 
of my experience with the finances of this Association, I do not 
think that this committee ought to be authorized to incur ex- 
pense except with the consent of the Board of Directors, because 
our income about carries the ordinary expense, and I do not 
think a committee on a proposition of this kind ought to be 
turned loose. I do not mean that they would be careless about 
the matter, but not knowing how much they could aflEord to 
spend they might exceed a reasonable allowance. 

Mr. Dabney : I will change that to read, that they shall have 
such printing done at the expense of the Association as the 
Board of Directors may authorize. I have not included any 
other expense. If the Association could bear it, it would be a 
good idea, of course. 

Mr. Kimbbough : I think it should include authority to incur 
the actual expenses of the committee while engaged in this work. 

The Pbesident : I think we had better leave that off, in my 
judgment. 

Mb. Kimbbough : Judge Garwood sets out in this report that 
it has been impossible to get committees upon this subject to- 
gether. I want to say that it has been a great pleasure to me 
to see the unanimity with which this body has endorsed this 
report, but if the committees are widely scattered it might be 
a matter of importance to make some provision for their expense. 
Otherwise, the burden of putting this resolution through might 
fall very heavy upon the members of that committee.. Unless 
we do get a good working committee, and unless the committee 
is appointed in such a way and under such circumstances that 
it can and will devote an immense amount of time and attention 
to this matter, it will be found after all that our efforts may 
come to naught. Having gone thus far, and having secured the 
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concurrence of the bar oh this great measure, which I believe 
will, if we can incorporate it into our Constitution, give us a very- 
great judicial system, we ought not to take any chance that we 
can avoid in raising a committee, a very strong committee, and 
clothing it with such circumstance as will encourage it to do its 
utmost to carry out the will of this Association, and will place 
it in such circumstances that it can go forward and press this 
work, so happily begun here today, to the great conclusion to 
which we all look forward in the submission of a constitutional 
amendment to be voted upon next summer, and the carrying of 
that constitutional amendment to success at the polls. I am not 
one of those who believe that this is an inauspicious time, but 
rather an auspicious time, for putting forward this great reform, 
and I believe we can submit it to the voters of the State of 
Texas with more confidence than some of my brethren are dis- 
posed to believe. But everything will depend upon getting it 
before the people in the right form and getting a right start, 
getting it to going and getting it to meeting with favor. There- 
fore, it will be a matter of great importance to have a suitable 
propaganda behind the movement, and so I think the raising 
of this committee and the placing of it in circumstances that 
will enable it to make an aggressive and a bold campaign for 
the adoption of the measure, not only before the Legislature 
but before the people, is a matter of the very utmost importance, 
and some means ought to be made to finance the movement and 
not put it down at the feet of a committee and expect that com- 
mittee to bear the whole burden. 

The PREsroENT : The resolution has been changed by consent 
around here and made to read now as follows: 

** Moved, that the President of the Association appoint a com- 
mittee of five members to present the resolution adopted in prin- 
ciple to the Legislature at its next regular meeting, who shall 
not be appointed unless they agree to support earnestly the res- 
olution before the Legislature ; that this committee be author- 
ized to make all necessary changes not in conflict with the prin- 
ciples of the resolution adopted, and to determine whether pro- 
bate judges shall be elected or appointed, and whether they shall 
always be lawyers ; and also to provide that motions for new trials 
shall be passed on by three judges, when practicable. Further 
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ordered, that this committee, under the direction of the Pres- 
ident, shall make such propaganda and have such printing done 
. at the expense of the Association as the Board of Directors may- 
authorize. Resolved further, that said committee may appoint 
a committee of three members of this Association from each 
Senatorial district of this State, to be known as district advis- 
ory committees, who shall have charge of the proper presenta- 
tion to the people of such district of the resolution of this Asso- 
ciation relating to judicial reform. Said committee shall confer 
and advise with the members of the Texas Legislature prior to 
its next meeting on the necessity of submitting a proper consti- 
tutional amendment, and shall use all proper means to present 
fully to the people the necessity of adopting the same.'' 

This is the resolution that is before you. Are you ready for 
the question? 

The question being put, the chair declared that the ayes had 
it, and the resolution was adopted. 

Mr. Harrison,: I want to make a motion which seems to me 
to be practicable and important in the matter juKt disposed of, 
and will preface it by these few remarks. I believe from my 
own experience that others would be profoundly influenced in 
favor of making the resolution in substance a part of the Con- 
stitution, if they could have -the benefit of what I have heard. 
Therefore, I move that the directors be requested, as soon as 
may be, to ascertain the expense incident to having the resolu- 
tion, the proceedings of this organization upon it, the address 
of Dr. Pound, and everything pertaining to it, printed in suf- 
ficient number that it can be placed as far as may be in the hands 
of all the lawyers in the State of Texas, and especially in the 
hands of every legislator, before the Legislature meets, if pos- 
sible, and that if the treasury of this organization does not 
have sufScient funds, they request members of the organization 
and of the bar generally to contribute to make up a fund to 
print this, explaining in that request that each member will re- 
ceive a pamphlet containing this resolution and the arguments 
for and against it. I profoundly believe that if lawyers bring 
their minds to bear upon this, with the light that is thrown upon 
it by the arguments that have been had here, they will be, like 
I was, convinced that it is the thing to do; for when I came 
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here, after having read it, I was profoundly of the opinion that 
it was so comprehensive, so complex and so cumbersome, that 
it would break down of its own weight. I am convinced now, 
profoundly convinced, that it is the thing to do, so much so that 
I would say, though such things are sometimes misunderstood, 
that I would cheerfully honor a draft for $100,00 to help out 
in this amount of expense, if necessary. I make that as a mo- 
tion. (Applause.) 

Mb. Bodgers: I second the motion. 

The President : We have made great progress, when a bunch 
of high class Democratic lawyers can convince a recalcitrant 
Republican, the only first-class one in the State, that we have 
done the right thing. (Laughter.) 

Mb. Habbison : The trouble about that is that this is the first 
time democracy has ever approached republican ideals. (Laugh- 
ter.) 

The President: You have heard the motion. I understand 
the offer of the draft is part of the motion. It is that the ques- 
tion of the propaganda will be handled by the special commit- 
tee, but the directors will find out whether the Association can 
afford it, and if not, entirely or in part, will undertake to raise 
the money to pay for the spreadiirg of this propaganda. 

The motion was unanimously adopted. 

Mb. Cabbigan: I move that all the members of this Associa- 
tion go on record by vote, pledging themselves to assist in put- 
ting this constitutional amendment through, both in the Legis- 
lature and after it shall be submitted before the people. 

.Mb. Sanfobd: I second Judge Carrigan's motion. 
The motion was unanimously adopted by a rising vote. 

Mb. Kimbbouqh: I would like to call attention to the fact 
that it is a good time to impress that upon prospective mem- 
bers of the Legislature, who are runniug, before they get the 
nominations. 

Mb. McClendon; I present this resolution, which I do not 
think will require any debate. This resolution was handed to 
me by Mr. Royall R. Watkins, of Dallas, and bears his name. 
I move its adoption: 
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* * WHEREAS, Congress has enacted a law known as the War 
Risk Insurance Law, the purpose of which, among other things, 
is to provide for insurance upon the lives of soldiers and sail- 
ors of the United States, and to provide, for a reasonable com- 
pensation to be 'paid those wounded or injured in line of duty, . 
and to rehabilitate and reconstruct such wounded or injured 
men and to bring them back to health, and to provide monthly 
allotments and allowances for the dependents of the soldiers and 
sailors under arms; and, 

** WHEREAS, there has been created under the said act a 
Bureau of War Risk Insurance, through which this law is to 
be administered, and such bureau is to be under the supervision 
of the Secretary of the Treasury and his assistants; and, 

''WHEREAS, a district branch of the said Bureau of War 
Risk Insurance, composed of Texas, Arkansas, and Oklahoma, 
has been created, with its principal oflSce in Dallas, Texas, for 
the purpose of expediting the work of said bureau in this sec- 
tion of the country; and, 

''WHESREAS, it will become necessary from time to time for 
this bureau to gather evidence concerning cases brought before 
it under this law: 

''THEREFORE, Be It Resolved, by the Texas Bar Associa- 
tion, that it now tenders the services of its members to the 
Secretary of the Treasury, his assistants and all members of 
the Bureau of War Risk Insurance, in assisting them in all the 
work in connection with such investigations that may be neces- 
sary to help the fighting boys at the front, on the seas, and in 
the camps, as well as their dependents back home; and, 

"BE IT FURTHER RESOLVED, That the Secretary of the 
Treasury be notified, through the Bureau of War Risk Insurance, 
that this Association stands ready to lend our Government all 
the assistance necessary in the operation of this war work." 

The motion to adopt the resolution was duly seconded and it 
was unanimously carried. 

Judge Wm. E. Hawkins presented the following resolution 
and moved its adoption. The motion was duly seconded and 
the resolution was unanimously adopted: 

"RESOLVED, That our President shall appoint a committee 
of five on representative attendance, whose duties shall be as 
follows : 
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**1. To encourage the organization and maintenance, in each 
county of this State, as far as practicable, of a County Bar As- 
sociation, which shall be aflSliated and shall collaborate with 
this Association in all matters related to the organization of 
.courts and the administration of justice thereon, and particu- 
larly with reference to practice and procedure. 

**2. To take under consideration the entire matter of repre- 
sentation of such County Bar Associations in this Association, 
and, if such representation be considered feasible and advisable, 
to devise and to report to this Association, at its next meeting, 
a plan therefor, including necessary changes, if any, in our 
Constitution and By-laws. Notice of such proposed changes is 
now here given. 

*' Wichita Falls, July 5, 1918. 

** (Signed) Wm. E. Hawkins, A. H. Carrigan, H. L. Moseley, 
James W. McClendon." 

The President : I think a resolution to work along this line 
is very much to the point. There has been no systematic effort 
to organize bar associations to collaborate with the State Asso- 
ciation and develop the usefulness of this Association as it ought 
to be. 

Something like two years ago the publishers of Cyc, now 
Corpus Juris, wrote a letter to the Secretary or to the President 
of this Association, advising that it was their purpose to print 
in the front of each volume of Corpus Juris the picture of a 
representative lawyer from each State, to be selected by the 
Bar Association of that State. Before the last convention of 
this Association a postcard vote was taken upon that matter by 
direction of the Board of Directors, and as far as I know, the 
result of that election has never been reported. It was in the 
hands of Mr. Kincaid, and he turned over the postcards con- 
taining the vote to me after the last session, and as it has never 
been reported, it seems to me proper that the result of the vote 
should be now reported. 

Mr. Barwise: What percentage of the members voted? I 
never saw the card. Being a Democrat I want to vote every 
time there is an election. 

The President: I do not know anything about the matter, 
except I know that Mr. Kincaid had the postcard ballots printed, 
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and I assume he used the whole list of members. I have had 
nothing to do with it except that he turned over to us those 
cards. 

Mr. Cecil H. Smith : In view of the fact that the election has 
been held under the direction of the Bar Association, I move that 
the result of it be declared, and that the result be reported, to 
the publishers of Corpus Juris. 

The motion was seconded and unanimously carried. 

Mr. Estes : It appears that Jud^e Stayton received the high- 
est number of votes. (Applause.) 

The President : Now we will return to the regular program. 
We will take up the consideration of reports of committees in 
inverse order, and carrying the subject a little bit, we will have 
the report of the Committee on Criminal Law. 

Mr. W. A. Wright, chairman of the Committee on Criminal 
Law, read the following report: 

EEPOKT OF COMlSfllTEE ON CRIMINATr LAW. 

Wichita Falls, Texas, July *th, 1918, 

To Hon. C. K. Lee, President of Texas State Bar Association: 

The chairman of your Committee on Criminal Law wishes to state 
that he has diligently tried to get a meeting of the committee, but 
the other members thereof have answered not but wholly made de- 
fault, therefore this report is a report of the chairman alone, and 
voices only his own ideas and observations. 

The criminal law is now and has always been a matter of growth, 
following the civilization that administers it, and reasonably suitable 
to the needs and demands of the people charged with its enforcement, 
thus the jury system ordinarily gives that kind of enforcement of the 
criminal law that meets the sense of public justice of the community 
from which the jury is impaneled, and usually suits the x>articular 
degree of civilization reached by that community. It is what they 
want and what they are entitled to. However perfect a system of 
criminal law may be, after all its administration and' enforcement 
will but reflect the ideals, sentiments and ideas of that community 
in which the court sits charged with its enforcement. 

Texas has a code of criminal laws well abreast of the most enlight- 
ened jurisprudence of this day. Offenses against the State, offenses 
affecting the right of suffrage, religious freedom, against public 
justice, against public peace, against public morals, against public 
policy affecting the public health, against public property, affecting 
commerce and coin; offenses against the person, against reputation, 
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against property, and such other miscellaneous offenses as have been 
deemed wise and proper by our Legislature, have all been clearly (ie- 
fined and appropriate ]:)enalties fixed for a violation thereof, so that 
it is almost inconceivable that any human conduct that ought rea- 
sonably to be punished as a crime is left undefined and a penalty 
affixed for the commission thereof. 

Texas, too, has an enlightened, and shall we not say a scientific 
code of criminal procedure, not perfect, but what human wisdom is? 
But ^being amended and improved upon from time to time at such 
times as experience teaches the wisdom and the expediency of such 
amendments for the better enforcement of the criminal code, and 
the better security and protection of the citizen charged with crime, 
who might be innocent of the offense charged. However, the proce- 
dure of the courts has at various times called forth the criticism of 
the press, of the layman and sometimes of the bar generally, b;at 
more frequently of that part of the bar that knows least of the con- 
duct of a criminal trial, and whose own experience is confined to the 
practice and the administering of the civil law. This criticism is 
not always unjust and not always without merit, it more often hap- 
pens, however, that those cases of miscarriage of justice that bring 
forth such criticism is not attributable to any inherent defect in the 
code of criminal procedure, but to the failure of judge or jury, or 
both, to properly understand the obligation resting upon them. The 
* law-making power cannot create perfect judge® or perfect juries, the 
best that it can do is to establish just rules of procedure, fair alike 
to the State and the accused. The two principal criticisms against 
the courts charged with the administering of public justice are, first: 
an unnecessary delay by reason of granting continuances, whereby 
witnesses die, remove from the jurisdiction of the court, and thereby 
in the end an offender go unwhipped of justice. Second, the reversal 
by the Court of Criminal /Appeals of many cases upon what the laity 
are pleased to term "technical grounds," when substantial justice has 
been done. The code of procedure, however, is not responsible in 
either case. Take the question of continuance upon the part of the 
defendant. In this State no defendant is- entitled to a continuance 
as a matter of law for the absence of a witness, whatever be the al- 
legations of the application therefor. The court has the power to 
overrule it and force the defendant to his trial, provided that should 
an application for a continuance be overruled and the defendant con- 
victed, if it appear upon the trial that the evidence of the witness was 
of a material character, and the facts set forth in defendant's appli- 
cation were probably true, a new trial should then be granted, and 
the case either continued or postponed. Surely any perspn who has 
shown diligence in attempting to procure his material testimony is 
entitled to the rights given him by this statute, but it is a fact, well 
known of all trial courts, that applications for a continuance by the 
defendant are not always in good faith. The defendant knows the 
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value tq him of delay. Time is usually the best lawyer in the world for 
the defendant. Memories of witnesses grow bad, the chances for some 
friend of the accused to soften the testimony of an important witness 
for the State, death, removals from the State, all of which are in favor 
of the defendant. Is it any wonder that in most all cases when the 
case is called for trial the first miove of the defendant is a motion for 
a continuance? One of the district Judges of Texas said to me, ''Law- 
yers of my district say that the law of continuance is cut out from 
my code of procedure, and yet I have only had one case reversed for 
failure to grant a continuance," and this judge had tried many crim- 
inal cases and had long been a district judge. Now the remedy, when 
the trial judge has a well founded suspicion that a defendant's ap^ 
plication is made for delay only, or is not probably true, let him give 
the State the benefit of the doubt and force the defendant to his trial 
and proceed to get his absent witnesses for him. It would be found 
that it would be a rare occurrence to be compelled to grant a new 
trial under the statute. ' In this day of telegraph and telephone 
reaching to remote hamlets, farms and ranches, in ninety-nine cases 
out of one hundred, the witnesses can be procured in a short time, 
and to this end we ask the Association to recommend to the Legisla- 
ture that they pass a law providing that any district Judge may, 
either by telephone or telegram, tell any sheriff to send a witness, 
naming him, to the court at a certain time and -place, or, if it is a 
case where an attachment would be proper, to tell the sheriff to bring 
him, and that would be all the process necessary, and upon proper 
voucher being issued by the judge, the telegraph or telephone com- 
pany would be paid for their services by the State. If this is done, 
and the judges should see fit to act as herein indicated, continuance 
for delay only will almost be a thing of the past. We do not mean 
by anything here said that the court should force a defendant into 
trial, when a good application for a continuance has in good faith been 
presented to him; the judge must use a sound discretion. My own 
experience is that an experienced judge will rarely err against the 
defendant. Fraud and bad faith somehow show themselves, notwith- 
standing the words of an application for a continuance may seemingly 
be true. In many cases the judge will know the witness, and his very 
name may imply bad faith. 

To the criticism that the appellate court reverses many cases upon 
technical grounds where substantial justice has been meted out to 
the defendant, we say that this criticism does not appeal to the trained 
legal mind in so far as it may be a criticism of our Court of Criminal 
Appeals. The law is the law, a rule prescribed, made to be followed, 
and when the district courts do not follow it they ought to be reversed. 
To illustrate, there is a case • reported in our Court of Criminal Ap- 
peals Reports where one of the jurors sworn in the case said before 
goitig to the CQurt house, "that he was going to get on that jury and 
convict that fellow;" neither the defendant nor his counsel knew of 
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the remark of the juror. He qualified as having no prejudice or bias, 
and knew of no reason why he could not give the defendant a fair 
and impartial trial. The defendant was convicted. The trial judge 
overruled the motion for new trial and the Court of Criminal Appeals 
reversed*. Why? The laws of Texas guarantee to the accused a fair 
and impartial trial by a fair and impartial jury, and the accused in 
this case had not been granted such a trial. Admit that the accused 
was guilty, if we fail to follow the rule prescribed in his case you 
can fail in the case when the accused is innocent, then, if we must 
take the question of substantial justice, which I understand to mean 
guilt or innocence in the opinion of some one, independent of an or- 
derly and legal trial, why grant an appeal at all, or why even grant 
a new trial? The jury who hear and see all of the witnesses are bet- 
ter judges of guilt or innocence than even the trial judge, and surely 
are better qualified to pass upon such guilt or innocence than the three 
appellate judges who glean the facts from a record and who never saw 
or heard the witnesses. No, gentlemen, it will not do, there are no 
technicalities in the law. 

Again, the evils of many reversals are largely due to the eagerness 
of the trial judge and the district attorney to secure a conviction. 
They believe the accused guilty, and most of the time they are right; 
but they would accomplish the same results If they would follow the 
well known rules of procedure, or, in case of doubt, give the defendant 
•the benefit thereof. Rarely, if ever, would such a course change the 
result of the jury's verdict. 

The chairman of your Committee on Criminal Law wants to make 
these further suggestions to the Association: Men who have money 
and are charged with crime are usually represented by counsel of 
long experience, skill and learning, often several of them arrayed 
against one young district attorney. I believe that district attorneys 
should be paid as great a salary as district judges, and that, like dis- 
trict judges, he should be prohibited from private practice in any of 
the courts in Texas during his term in ofiice, to the end that he de- 
vote his whole time and energy in the service of the State. 

I further recommend that this Association ask the Lei^slature for 
a special ofiicer in each judicial district in the State, with an ade- 
quate salary, to be under the direction of the district attorney, and 
to be appointed by him. That it shall be the duty of said detective 
to investigate the facts of every crime committed in his district, in- 
terview witnesses, get their statements in writing, hunt for any evi- 
dence that may be material; keep track of all witnesses, both for the 
State and the defendant, and have them at court, if possible. It is 
believed that in the preventing of continuances alone the expense of 
such officers to the State would be saved. You may say that it is the 
sheriff's duty to act as above indicated, but a sheriff has many duties. 
His is an independent elective office. He cannot go beyond his own 
county, and the sheriff who enthusiastically helps a district attorney 
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prepare his case for trial, gets interested in it, necessarily becomes the 
State's partisan, and yet he summons talesmen to fill up a jury, has 
charge of the Jury during their deliberations. Defendant and his' coun- 
sel become suspicious of him, some view matters with reason. In 
many of the states the district attorney's office has the aid of men as 
here indicated. If we had such detectives in Texas we would have 
unquestionably a better administration of the criminal law. 
X Another recommendation, as the law now stands the defendant in 
a felony case who has been convicted may, after term, give his appeal 
bond, but the defendant convicted in a misdemeanor case must still 
enter into a recognizance in open court, and should he fail to do so 
his appeal is gone. This should be remedied. Again, on change of 
venue in a felony case, it is jurisdictional that the defendant again 
enter into a recognizance to appear at the court to which his case 
has been moved. His original bond ought to be for the defendant's 
appearance at the court in which the prosecution is pending and for 
any other court to which his case might be removed on change of 
venue. Mr. Wharton has said that Texas has the greatest criminal 
court in the world. He said it at the time when that great trio of 
Judges, Hurt, Wilson and White, sat upon the bench of the Court of 
Criminal Appeals. 

I think this Association would honor itself if it make an appropria- 
tion to purchase and have suitably framed portraits of the great dead 
that have sat upon the bench in the Court of Criminal Appeals of the 
State of Texas, and have them hung upon the walls of that court room. 
Judge Clarke, Judge White, Judge Wilson, and that giant intellect, 
Judge Hurt, all of whom did so much in construing upon sound prin- 
ciples the criminal law of this State, deserve to be remembered in 
some way by the organized bar of the State. 

W. lAi WRIGHT, Chairman. 

Mr. a. H. Carrigan: I move the adoption of the report. 

Mr. Wright: The rule has been in this Association not to 
adopt a report, but to adopt or reject the recommendations made 
in the report. There are two recommendations that I think 
there can be no question about. The defendant in a misde- 
meanor case, who happens to be in jail and does not have his 
bond there until after the court adjourns, ought to have the 
same right as a man charged with felony to file his appeal bond 
after adjournment. Neither should a defendant be required to 
enter into another recognizance to appear at the court to which 
his case has been removed on change of venue, but his original 
bond ought to cover that. The other recommendations will almost 
stop continuances in criminal cases, and I know it. I have been 
too long at the business, and have got too many continuances, 
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not to know that if you give the power into the hands of a dis- 
trict attorney and make a judge do his duty, there are absolutely 
very few times in which a continuance is necessary. 

Mr. Moses : Would you have any objection to changing the 
title of that extra officer to ** special officer" instead of ** de- 
tective"? 

Mr. Wright: No; you can call it anything you want to. 
You can call him a special officer at the service of the district 
attorney. Again, district attorneys are not paid as they ^should 
be paid. Fifteen dollars a day while he is in actual attendance 
on a court, and not to exceed $2500.00 a year, is not adequate 
compensation to get the kind of attorneys who will go out and 
fight my friend Dayton Moses there, in a criminal case, and they 
could not fight me very long. They ought to be paid an ade- 
quate salary, and the State ought to require all of their time 
and all of their attention. In many districts, district attorneys 
are members of firms doing a large civil business, and the dis- 
trict attorneyship is but a side line to him. That ought not to 
be. He ought to be required to attend to the Staters business 
and nothing else. Then if you give him this special officer to 
see that the State is represented in getting its witnesses there, 
and to see that the defendant is represented in getting his wit- 
nesses there, when he doesn't want them there, it will be of 
great advantage. The State has no one to help it, but the de- 
fendant and his friends sleep neither day nor night. They are 
always on the job. The State does not have an equal* show. 
These are recommendations that it occurs to me are sound and 
are proper for the just administration of the criminal law of 
this State. 

Mr. Carrigan: I move that the report be received and the 
recommendations therein endorsed and adopted as the sense of 
this Association. 

The motion was seconded and unanimously adopted. 

Mr. Pollard: In regard to the last recommendation, about 
the portraits of Judge White and others, I move that the Presi- 
dent appoint a committee of three members of this Association, 
of which Mr. Wright shall be chairman, to take up with mem- 
bers of the Texas Bar Association the matter of personal dona- 
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tions for the purpose of purchasing these portraits of these 
justices, to be hung in the Court of Criminal Appeals. I be- 
lieve the bar of Texas will be willing to donate enough to pay 
for these portraits, without taking it out of the funds of this 
Association. 

Mr. Bodgers : I second th6 motion. 
The motion was unanimously adopted. 

The President: The Chair will appoint as the other two 
members of that committee Mr. Dayton Moses and Judge R. H. 
"Ward, of San Antonio. 

Mr. Estes: Mr. John P. Marrs, of Quanah, has been nom- 
inated for membership in the Association, and I move his elec- 
tion. 

The motion was duly seconded and unanimously adopted. 

The President: The committee appointed in pursuance to 
the motion of ^r. George Thompson to look after the listing of 
the members of the bar, sons of members of the bar, and appren- 
tice or student lawyers in this State, who have gone into the 
military or naval service, will be as follows: I appoint Mr. 
George Thompson, of Fort Worth, as chairman, Mr. A. H. Mc- 
Knight, of Dallas, as vice-chairman, Messrs. F. C. Dillard, of 
Sherman, G. N. Harrison, of Brownwood, W. A. Wright, of San 
Angelo, J. A. Germany, of Dallas, Allen D. Sanford, of Waco, 
J. T. Montgomery, of Wichita Falls, H. L. Moseley, of Weather- 
ford, and John T. Duncan, of La Grange. 

For the committee in response to Mr. Dabney's resolution, I 
will name Mr. Dabney as chairman, but in view of the provision 
in the resolution in regard to a committee pledging themselves 
to work and support the resolution, and for the further reason 
that. I think the committee ought to be very carefully selected, I 
will make no further appointment, but will leave that to the 
incoming President, that the committee may be selected with 
care. 

The report of the Committee on Commercial Law will now be 
heard. 

Mr. G. N. Harrison: I feel that I should acquit my asso- 
ciates on this committee of any responsibility for the very com- 
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monplace paper I am going to present to you. I found it im- 
possible to get a meeting of the committee. On Saturday of last 
week I hastily drafted a report and sent copies to each member 
of the committee, but, of course, it was impossible for them to 
communicate with me on the subject. Unfortunately there is no 
member of the committee here but me, but I am told the chair- 
man is expected to do the work. 

Mr. Harrison thereupon read the following report : 

EEPOKT OF COMMITTEE ON COMMERCIAL LAW. 

Wichita Falls, Texas, July 5, 1918. 

To the President cmd Members of the Texas Bar Association: 

Your Committee on Commercial Law begs leave to submit the fol- 
lowing report : 

AMENDMENT OF BY-LAWS. 

Our President has pointed out to this committee that thi§ Associa- 
tion has no regular committee on Uniform State Laws, and suggested 
for its consideration the advisability of preparing an amendment to 
the by-laws at the Association, creating such a committee, adding : 

"In the absence of a regular committee on Uniform State Laws it 
has occurred to me that your committee is the natural one to take up 
this subject, as the demand for uniformity in State laws is more im- 
perative in commercial matters than in other fields." 

The importance attached by the committee to this suggestion will 
be apparent as this Veport proceeds. 

PRESENT BY-LAWS. 

Article V, Section 2, of the by-laws of this Association requires the 
appointment annually by its President of certain standing commit- 
tees, — among others a committee on Commercial Law. Article VI, 
Section 4, of said by-laws makes it the duty of this committee "to 
report the best means to produce uniformity in Commercial Law and 
usages." Thus, the chief, indeed, practically the only function, of this 
committee is to promote uniformity in the laws and usages of the 
States and Territories comprising the Nation, touching the matter of 
commercial intercourse between them; for it can not be supposed 
that there is such lack of uniformity in the laws of this State affect- 
ing intrastate trade and commerce as calls for committee action in 
that field, — and we have discovered nothing in the reports of our 
predecessors to indicate it. 
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EEPOETS OF PREVIOUS COMMITTEES. 

Eeports of previous committees, dealing with the subject embraced 
in the quoted by-law, indicate that they were not always entirely 
clear as to the scope of their authority and duties under said by-law. 
There is evidence that they at times felt cramped by the limitations 
they felt it placed upon their field of activity, — ^their business being 
not to create improvement, but uniformity, in the laws they were to 
consider. But the field is in fact a broad one. " *Comniercial law* is 
a phrase of comprehensive meaning, used to designate the whole body 
of substantive jurisprudence applicable to the rights, intercourse, and 
relations of persons engaged in commerce, trade, or mercantile "pur- 
suits." It is sot comprehensive indeed as to preclude scientific accu- 
racy in practical use. It comprehends all law in any way affecting 
the myriad, and ever multiplying, activities of that restless business 
intercourse called "commerce." 

There is a vast deal of law affecting this intercourse, which, how- 
ever, we do not ordinarily understand to be comprehended by the 
phrase, "conmiercial law." That committees of this Association, when 
treating this subject in their reports, have not confined their actions 
to the narrower and colloquial meaning of the phrase, can be demon- 
strated by a few quotations froan their reports. Thus the opening 
sentence in the committee's report under date of July 2, 1910, reads: 

"In response to the present need of the business world to remove, 
as far as possible, the uncertainty and vexation arising from the 
widely different laws of the different States and Territories on mat- 
ters of daily importance, a consistent and persistent effort is being 
made to secure uniformity in legislation on those subjects that are 
so far settled and of such universal application as to make each a 
proper subject for embodiment in a statute." 

And practically that entire report deals with the vital importance 
of uniformity in legislative treatment of the various subjects compre- 
hended by the broader meaning of the phrase, "commercial law," — 
recommending especially a Uniform Negotiable Instrmnents Act, a 
Uniform Bills of Lading Act, a Uniform Warehouse Receipts Act, and 
a Uniform Sales Act. The by-law above mentioned in quoted, in so 
far as it describes the duties of this committee, in the report of 
July 2, 1912 ; which report urges upon this Association the importance 
of securing uniformity in State laws, 'and quotes at length the able 
address on that subject by President Hiram Glass at Waco the pre- 
vious year. 

From that address, as quoted, we extract the following sentence : 

"The adoption of the American Uniform Commercial Acts, and 
their interpretation by the courts of last resort, in accordance with 
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the spirit of prevailing mercantile usage, will remove one of the 
greatest drawbacks to the satisfactory working of our dual political 
system in its application to business matters, and cannot fail to 
strengthen that system itself." 

The matter was again pressed upon the Association in the report 
of this committee at its last annual session, from which we quote: 

"The Committee on Commercial Law, acting within the limitations 
provided for its consideration, believe it can render no greater ser- 
vice than to urge upon the Association the continuance of its indorse- 
ment and support of the work of the Conference of Commissioners on 
Uniform State Laws." 

"This committee believes that the commercial development of the 
State of Texas is being hindered by reason of the failure of our State 
to give more consideration to the subject of uniform legislation, and 
we earnestly recommend that this matter and its importance be kept 
before members of this Association, and the people of the State of 
Texas through every available means, with a view to securing con- 
sideration and adoption, by the Legislature of this State, of the acts 
which have been approved by the Conference of Commissioners on 
Uniform State Laws, pertaining especially to commercial conditions, 
and which have been adopted with more or less unanimity by the 
States and Territories of the American Union, as well as by its pos- 
sessions.*' 

What has been said places the situation before the Association in 
its true light; and shows that this committee, whether in keeping 
with its name and vvithin the scope of its authority or not, has devoted 
its activities chiefly to stressing the importance of uniformity in 
State laws operating upon commerce between the States. 

UNIFOBMITY IN OTHER LAWS. 

Great good would result if more uniformity in the legislation of the 
States operating upon matters other than those falling within even 
the more comprehensive meaning of the phrase, "commei'cial law" 
could be secured. But that fleld is so comprehensive and the imprac- 
ticability of accomplishing anything approximating the object desired 
is so apparent that the creation of a separate committee to labor 
therein is of doubtful expediency. As will later appear, the only possi- 
bility of accomplishing anything in either fleld is the exercise 
of moral suasion, and by the force of argumeiTl. This committee, 
therefore, believes that one committee is sufficient for all that can 
possibly be accomplished in the promotion of Uniform State Laws 
touching any proper subject of such legislation. And if it shall be 
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deemed advisable to create a committee on Uniform State Laws, we 
believe that the committee on Commercial Law should be merged 
therein, — ^as otherwise the field of activity of the two committees will 
overlap. But whatever name the committee shall bear, — -whether it 
be called the Committee on Commercial Law, or the Committee on 
Uniform State Laws, — we recommend that the by-laws of this As- 
sociation creating said committee make clear its duties and the scope 
of its authority ; and that these be sufficiently comprehensive to 
enable it to exercise its energies in promoting uniformity in all 
State laws where uniformity is the chief desideratum, looking to the 
general good. 

IMPORTANCE OF UNIFORM STATE LAWS. 

Obstructing the flow of commerce between the States composing 
this Nation is ian evil as. detrimental to the health of the Nation and 
its component States as is the obstruction of the natural flow of 
arterial blood in the human body, upon the health of that body jand 
its component members. Uniformity in the laws touching this com- 
mercial intercourse promotes and stimulates it. Radically different 
laws affecting it retard and obstruct it. In all reports of this com- 
mittee to this body, uniformity in these laws has been stressed as 
the matter of paramount importance. Not to improve, but to bring 
about uniformity in these laws is the prime, if not indeed, the sole 
object of the creation of this committee. 

THE NATIONAL .CONFERENCE OF COMMISSIONERS ON UNIFORM STATE LAWS. 

One has only to read the reports to this body of its various com- 
mittees on Commercial Law, to understand the birth, nature, history 
and wise and efficient work of the National Conference of Comlnis- 
sioners on Uniform State Laws. In a letter under date March 28, 
1918, the chairman of that organization's Committee on Publicty 
points out that Georgia and Texas are the only American States 
which have not yet adopted the Uniform Negotiable Instruments Act, 
drafted and urged by it. That organization, notwithstanding its pa- 
triotic and efficient work, has never received legislative recognition 
by the State of Texas; although commissioners from this State have 
sometimes been appointed by executive action. It is believed to be 
the most potent and efficient agency yet created through which pro- 
gress can be made in promoting uniformity in the laws of the sev- 
eral States. 

DIFFICULTIES ENCOUNTERED. 

But for what has been accomplished, chiefly through the initiative 
of the above mentoined. organization, in creating uniformity in the 
laws of the several States operating upon business intercourse be- 
tween the citizens thereof, one might almost despair of bringing about 
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anything approximatingf unanimity of leglslatiye treatment of any 
single subject upon which forty-eight distinct legislative bodies are 
required to act. As a result of our dual system of government, — di- 
viding as it does sovereign powrer between the Nation and the States, — 
the power to produce uniformity of legal fabric in this field of legis- 
lative action, is beyond the effective scope of either National or State 
prerogative. 

The intelligent and finished manner in which the National Confer- 
ence of Commissioners on Uniform State Laws has done its work 
vnll commend that organization and its product to all thoughtful 
minds. The legislation it has proposed has been prepared by experi- 
enced draftsmen, had finished consideration by the best minds, is 
being constantly tried in the fire of experience, and its virtues and 
vices are being revealed and corrected in the lightT of decisions of 
the highest courts of States which have adopted it, — the best possible 
process to create refined and perfect law, 

THE LIGHT OF HISTORY. 

We should profit by the light of our own history. It reveals that 
the Colonial Confederation was early threatened with disintegration 
by Colonial laws obstructive to inter-colonial commerce. This danger 
to National unity and integrity contributed probably more than any 
other one cause to the creation of our present revered Federal Con- 
stitution, — conferring upon the National Congress supposed plenary 
power to deal with the matter. But after more than a century of 
experience we are trying to remedy the situation herein considered, — 
a natural and, seemingly, unavoidable defect resulting from a di- 
vided sovereignty. 

That it is about as difficult for State institutions to rise above the 
infiuence of supposed State interest, as it is for men to rise above 
the infiuence of self-interest, is revealed by more recent history, — if 
the Interstate Commerce Commission has drawn correct conclusions, 
in reviewing the rulings of various State railroad commissions. But 
it is not necessary that the obstruction to the natural flow of com- 
merce to be harmful, be intentional. Unintentional obstruction is 
as harmful as if it were intended, — ^unless removed when discovered. 

TRUTH vs. FICTION AND OOUBTESY. 

Our overgrown habit of praising our institutions causes us to in- 
dulge in fictitious and fulsome courtesies at the expense of truth. 

If we shall not know the truth when we meet it face to face, we 
shall hardly recognize approaching disaster until it has overwhelmed 
us. No better maxim for the correct regulation of human conduct, 
was ever uttered than finds expression in the following lines : 
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"This above all, — to thine own self be true ; 
And it must follow, as the night the day, 
Thou canst not then be false to any man." 

He whose words are shaped^ or whose conduct is controlled by a 
cringing courtesy or a popular fiction, is to himself untrue. He is 
unfaithful to his fellowman and to the State. His life is a fiction. 
As a himian entity he has no real existence. 

It is the truth that our legislative laboratories are producing a 
poorly finished and unrefined product. That our Legislatures have 
ceased to be deliberative bodies is a fact, to conceal which is only 
self-deception. The fields of State legfislative endeavor are not, as 
a general rule, attracting our most capable minds. The reason for 
all this is apparent. It need not be stated here. Suffice it that the 
fact be frankly recognized. And yet the mind of man is not called 
to gfrapple with a more difficult nor a more important temporal prob- 
lem than the creation of constructive legislation. 

The wonderful progress of the age in which we live begets ambi- 
tious feelings in the le^gislative mind, as it does in other minds. It 
produces the conviction that nothing has been done in the past which 
cannot be improved upon in the present. This lends a stimulus to 
novelty in endeavor, which, coupled with the cumbersome machinery 
of our legislative mills, and the haste engendered to dispose of the 
huge grists they are required to grind, results in a crude and unwork- 
able product. The finished touch of a competent draftsman is con- 
spicuously absent in all our legislation. 

These faults are remedied, when "ready to wear" legislation is pre- 
sented for our approval, which ha^ for its warp and woof the wisdom, 
comprehensive knowledge, skill and experience of the able minds 
that are earnestly laboring through the agency known as the Na- 
tional Conference of Commissioners on Uniform State Laws, not only 
to create uniformity in, but to ^improve the quality of, legislative 
output in this field; located between the boundaries of National and 
State sovereignty, — ^so far as the power to compel uniformity is con- 
cerned. 

favobable committee action ouk only hope. 

The really important legislative work of today is done in the legis- 
lative committee rooms. This is made clear in an able and most 
interesting' pamphlet, composing Supplement No. 1 to the Annals of 
the American Academy of Political and Social Science, recently issued, 
and worthy of careful reading by every member of this Association, — 
from which we quote : 

"The real work of the Legislatures, upon which the quality of 
legislatioli depends, is fundamentally the work of the committed. 
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With them rests the burden of sifting from the innumerable bills 
presented those worthy of consideration by the whole house, and upon 
them is laid the duty of revising, amending and presenting these 
measures in what is usually their final form. They are the only 
agents, as yet developed in this country for this purpose, upon which 
responsibility can be lodged." 

These committees are our real parliaments. In them only can de- 
liberation and finished consideration be had. And when laws have 
come favorably out of the committee crucible they are almost sure 
to receive legislative approval. It is before these committees, then, 
that practicable work toward accomplishing the object in view is 
possible. Here must the committee seeking uniformity in State laws 
labor, — ^not before this Association. Here, if anywhere, ^ay efficient 
work be done, — and "efficiency" is the greatest word in the world's 
vocabulary today. 

Kecommendations and reports to this body, stressing the desirabili- 
ty of this uniformity in State laws, is lost energy. The correctness 
of all that has been, and of all that can be said in favor of it, has been, 
and will be, conceded. Action is the great desideratum. And it must 
be before the only agency capable of granting relief. This is the last 
and only hope. The inertia of the Legislature must be overcome. And 
it must be persuaded to adopt the finished work of a more experi- 
enced and skillful craftsman, — a difficult task. Yet no State in the 
Union has suffered as has Texas from self-imposed laws inimical to 
capital, and the natural flow of commerce. 

COMMITTEE BEGOMMENDATIONS. 

This committee recommends that the President of this Association 
appoint a strong committee, possessing influence with the executive 
and legislative branches of the State Government ; that said commit- 
tee be instructed to prepare a legislative program, comprehending all 
the Uniform State Laws drafted and approved by the National Con- 
f^'rence of Commissioners on Uniform State Laws, that shall receive 
the approval of said committee, and the adoption of which it shall 
deem practicable and possible ; that said committee be further in- 
structed to secure, if possible, executive approval of, and agreement 
to submit, and urge the adoption of this program of legislation; and, 
if successful in this, to follow, by constant and persistent effort, be- 
fore legislative committees, and before both houses of the Legislature, 
to secure the adoption of this legislative program. 

THE TIME PBOPITIOUS. 

Just now, when the stress of war has compelled co-ordinate action 
by the States, and when they are rapidly becoming, under the bond 
of National union, and with the Nation's guidance, one indissoluble 
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and dynamic unit in action, to promote the brotherhood and the free- 
dom of mankind, would seem to be the crucial moment to persuade 
the law-making agencies in our State to so £hape its legal fabric 
that it can be woven into and become a part of that symmetrical 
whole so desirable to the unobstructed interchange of trade and com- 
merce between the sovereign States composing this sovereign Nation. 
The times, the conditions, — everything, tends to stimulate the adop- 
tion and extension of this legislative comity between the States, to 
supply the constitutional lack of legislative prerogative hereinbefore 
indicated, knit closer to the bonds of union, strengthen the sinews of 
the Nation, remedy this manifest weakness and supply this manifest 
need. 

Those composing the committee h^ein recommended will not be 
lobbyists, within any meaning of that much abused word. No one is 
a lobbyist who receives no fee and has for his clientele every man, 
woman and child in the State of Texas. 

It goes without saying that this committee recommends the con- 
tinuance by this Association of every character of co-operation it has 
heretofore extended to the National Conference of Commissioners on 
Uniform State Laws in the valuable work that organization is doing. 
Respectfully submitted, 

G. N. HARRISON, Chairman. 

Mr. Dabney : I move the adoption of the report, and in mov- 
ing it I wish to say that I think it is a pity that the reading 
fell at a time when we are closing, so that it could not receive 
the attention that such a fine document deserves. It shall be 
printed in our Proceedings, and I invoke the reading of it by all 
the members of the Association when it is distributed. I move 
the adoption of the report and the endorsements of its sentiments 
and its recommendations. 

The motion was seconded and unanimously adopted. 

On motion of Mr. Estes, duly seconded, Mr. P. B. Cox, of 
Wichita Falls, was unanimously elected a member of the Asso- 
ciation. 

The following forty-seven gentlemen were elected to member- 
ship during this meeting: 

Akin, J. W .Wichita Falls, Texas 

AUday, Martin L Burkbumett, Texas 

Bibb, W. Lindsay Wichita Falls, Texas 

Blankenship, J. M .Wichita Falls, Texas 

Boone, T. E : .Wichita Falls, Texas 
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Brooks, E. T. ..J. 

Bullingtion, Orville 

Carrigan, A, H. 

Chauncey, W. B. -... 

Cox, P. B 

Darden, J. W. 

Davenport, John .«.. 

Dean, S. W. 

Donald, Paul 

Dooley, J. B. 

Felder, C. B 

Fitzgerald, W. E. .. 
Forgy, W. E 



.Anson, Texas 



.....Wichita Falls, Texas 
.....Wichita FalLa, Texas 
....Wichita Falls, Texas 
.....Wichita Falls, Texas 

Clairemont, Texas 

^Wichita Falls, Texas 

Navasota, Texas 

Bowie, Texas 

..Amarillo, Texas 



Greenwood, Thos. B. 

Hankins, M. M 

Henderson, Nat 

HufF, R. E 

Hunter, T. F 

Jaquet, S., Jr 

Jones, F. S. 
Kimbrough, W. H. 
Latham, Homer B. 

McConnell, H. G 

McFarland, C. M. . 

Marrs, Jno. P 

Martin, Bernard 

Mathis, Ralph P. 
Montgomery, J. T. 

Moses, Dayton 

Moss, A. S 

Napier, E. W 

Nelson, Walter 

Nutti, Horace 

Ogle. J. R 



..Wichita Falls, Texas 
..Wichita Falls, Texas 

Archer City, Texas 

Palestine, Texas 



O'Neal, Ben G. 
Pope, W. S. .......... 



Stoneham, Hal B. 
Scurry, Edgar — 
Terrell, Ben M. .... 



..Quanah, Texas 

.Wichita Falls, Texas 

Wichita Falls, Texas 

Wichita Falls, Texas 

Houston, Texas, (Chicago, HI.) 

..Wichita Falls, Texas 
Amarillo, Texas 



Montague, Texas 

^Haskell, Texas 



-Wichita Falls, Texas 
..Quanah, Texas 



..Wichita Falls^ Texas 
..Wichita Falls, Texas 
..Wichita Falls, Texas 

Fort Worth, Texas 

Memphis, Texas 



..Wichita Falls, Texas 
..Wichita Falls, Texas 
..Wichita Falls, Texas 
^Wichita* Falls, Texas 
..Wichita Falls, Texas 
Anson, Texas 



..Navasota, Texas 



.Wichita Falls, Texas 

Port Worth, Texas 
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Weeks, Harry C ~~~ Wichita Falls, Texas 

Weeks, W. F —.Wichita Falls, Texas 

Weldon, H. F .Wichita Falls, Texas 

The President : We will hear from the, Committee on Legal 
Education and Admission to the Bar. 

Mb. C. S. Potts ; This report is tendered by me on behalf of 
Chairman Ballinger Mills, of Galveston, who is unable to be 
present. The report has been considered by four members of 
the five members of the committee. The fifth member, who is 
Randolph L. Carter, of San Antonio, is engaged in the more 
valuable occupation of helping to whip the Germans at the pres- 
ent time, but the rest of us have given some attention to the 
subject. The majority report of the committee is signed by 
Ballinger Mills, E. A. Sexton and C. S. Potts. My distinguished 
friend from Parker, Mr. H. L. Moseley, dissents from the recom- 
mendations in the majority report. 

The report is as follows : 

REPORT OF COMMITTEE ON LEGAL EDUCATION AND 
ADMISSION TO THE BAR. 

Honorable C. K. Lee, President of the Texas State Bar Association. 

Deab Sib: Your Committee on Legal Education and Admission to 
the Bar begs leave to make the following report : 

It is a matter of very great importance to the State and to society 
in general that a high standard of personal character and professional 
training be maintained among the members of the legal profession. 
As members of an honorable profession, they are engaged in making 
a livelihood for themselves and their families; but if they are not 
doing much more than that they are not living up to the high ideals 
that they should set before themselves as a profession. They are exam- 
ined by the State and commissioned as special officers of the courts of 
justice, and to them the State has a right to look in times jof peace 
as well as in times of war, for many forms of unselfish and patriotic 
service. 

The importance of maintaining the standards of the profession, 
ethical and educational, will be readily appreciated by any one who 
will give even a brief survey to the very important political and social 
services that are, and of right ought to be, performed by the members 
of the bar. For example, it is to them that society must look in very 
large measure for the enforcement of the criminal law, that great 
body of rules of conduct by which society seeks to protect itself from 
evil-doers and to preserve public order. It is to them, also that we 
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must look for the efficient administration of justice as between man 
and man. From the members of this profession, too, society has al- 
ways drawn and will always continue to draw a larg'e per cent of 
their law-makers and law-administrators, while the judicial depart- 
ment is necessarily and exclusively recruited from the bar. As a 
stream cannot rise above its source, it is impossible to have a ju- 
diciary strong", courageous, and independent, whose members are re- 
cruited from a bar which fails to maintain reasonable standards of 
ethical and professional fitness. In the opinion of your committee, a 
very considerable part of the popular outcry against the courts is 
justified by the facts, and is, in fact, an indictment against the legal 
profession in whose hands the machinery of justice is almost exclu- 
sively placed. "The failure of the court house" is to a very large 
extent the failure of the legal profession. 

The importance of maintaining adequate standards for admission 
to the bar is further emphasized by the great difficulty or the great 
reluctance shown by members of the bar to purge the profession of 
unworthy men who have once been admitted to its privileges. Your 
committee has known of very few cases of disbarment, although 
there are many men holding licenses to practice law who are either 
wholly ignorant or wilfully disregardful of the ethics of the pro- 
fession. There are others — ^not a very large number, we trust — ^who 
are wanting in conmion honesty and who persistently violate the laws 
of the land. In theory they are officers of the court to assist in the 
administration of justice; in fact, they are minions of evil, who take 
advantage of their privileged position to clog the machinery of jus- 
tice and to prey upon the community they were licensed to serve. 
The fact that such men, once admitted to the bar, are seldom or 
never expelled from it urges upon us the imperative necessity of 
ceasing to hold out to the public as honest, honorable, and learned 
in the law, men who lack all the qualities that should characterize 
the members of this quasi-public profession. 

IS THE LAW A LEARNED PROFESSION? 

The law has always been classed as one of the learned professions. 
And certainly, measured by its more illustrious representatives, it de- 
serves that honorable classification. If measured by the attainments, 
literary and professional, of the average member of the bar, the pro- 
fession might still be classed as learned, for these attainments are 
the result of a very considerable amount of diligent study and prac- 
tical experience. If, however, we look at the qualifications demanded 
of those who would enter the profession, we are bound to admit that 
the law has fallen far behind the other professions with which it was 
formerly classed, and is now entitled to be called learned. 

Perhaps there is no better way to realize how inadequate are the 
requirements for admission to the bar than by comparing them with 



Digitized by VjOOQiC 



Texas Bar Association 255 

those required by the several States for admission to the practice of 
medicine. The data for making this comparison are taken in part 
from a tabtdation of the requirements in the several States for ad- 
mission to the bar, which is attached to, and made a part of this 
report, and marked "Exhibit A"; and in part from an address by- 
Professor Walter W. Cook, of the Yale Law School, delivered at the 
last meeting of the American Bar Association, held in September^ 
1917, at Saratoga Springs. (See Reports American Bar Association, 
Vol. XLII, 1917, p. 547.) 

To begfin with, consider the respective amounts of general educa- 
tion required by the States for admission to the bar on the one hand 
and for admission to practice medicine on the other. Twenty-eight 
States prescribe no preliminary education of any character for admis- 
sion to the bar; twenty-one States or Territories require a high school 
course or its equivalent, while two more require a grammar school 
education. "Boards of bar examiners," says President Bichards of the 
Association of American Law Schools, "are, as a whole, rather lax 
in enforcing these restrictions, some of the equivalents recognized 
being decidedly farcical." In other words, considerably more than 
half of the States make no general educational requirements whatever 
of its future lawyers, and in some of them the ability to write an 
intelligible sentence need not be demonstrated, since the examinations 
are oral, while in one, Indiana, no examinations at all are required. 

In medicine, on the contrary, the applicant for license in every 
State but four must have completed a full four years* high school 
course before beginning the study of medicine. Not only so, but in 
seventeen of the States one full year of college or university work is 
required in addition to the high school course, while in sixteen of the 
States two years of college work are necessary. It is safe to say 
that, in so far as the minimum requirements are concerned, the young 
doctor upon entering his profession is at the very least two years 
ahead of his brother lawyer, in the field of general education. 

But how is it, let us ask, in the field of professional education and 
training? Here the comparison is still more discreditable to the mem- 
bers of our profession. Every State in the Union except one requires 
that the applicant for a license to practice medicine, before being al- 
lowed to take the examination for a license, shall be a graduate from 
a reputable medical college. In law, on the other hand, not a single 
State makes a similar requirement. Not only so, but no State in 
the Union requires of its would-be lawyer any attendance whatever 
upon a law school, the haphazard, more or less unguided, "reading" 
of law in a law office or elsewhere being still accepted as a suffi- 
cient preparation. 

In the matter of the length of time required to be devoted td pro- 
fessional preparation, our profession does not show to any better 
advantage. The medical course which the future doctor must have 
completed before he can apply for examination covers a period of four 
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strenuous years, and there is a growing" movement to require a fifth : 
year as interne in a hospital before the M. D. degree and the license 
to practice medicine are granted. In law, on the other hand, the 
most rigid minimum requirement prescribed by any State for the 
embryo lawyer is that he shall have "read" law in a law office or 
studied in an approved law school for a period of three years of 
thirty-six weeks each. Only twenty-five States have the three-year 
requirement, while eight prescribe two years and two one year. In 
the remaining thirteen States, no time limit for the study of law is 
prescribed, though most of them name the subjects or the books 
which should be studied and upon which the examinations are to be 
based. 

On the whole, it is probably within the truth to say that the min- 
imum professional requirement for admission to medicine represents 
three times as much study and effort as is required for admission to 
the bar. "Looking over the whole field," said Professor Cook in the 
address already referred to, "could there be a greater contrast than 
that which exists between the standards of preparation demanded 
by the two great professions of medicine and law? With the pre- 
vailing low standards for admission to the bar, is it surprising that 
the legal profession is full of incompetent, poorly trained men who 
mismanage their clients* affairs and clog the courts with useless lit- 
igation? Who shall say that a large share of the law's delay; of 
which we hear so much, is not due to the inefficiency of these poorly 
trained practitioners? Obviously the law is, and always must be, a 
complex science — in this, it only reflects the human relations which it 
governs. Can we expect it to work satisfactorily if we put in charge 
of it poorly trained men? Let us remember that a poor system may 
work fairly well if managed by the well trained, but that the best 
system in the world will not work satisfactorily if in charge of those 
who do not understand its mechanism?" 

THE ELIMINATION OF THE UNFIT. 

In advocating the adoption of more rigid requirements for admis- 
sion to the (bar, we are sometimjes met with the argument that we 
should keep the profession democratic by licensing persons with 
small professional training and then trust to the "survival of the 
fittest" as a means of getting rid of the undesirable. This position, 
in the opinion of your committee, is utterly untenable. In the first 
place, it loses sight of the fact that the State, by the grant of a li- 
cense, represents to the public, who cannot know the technical quali- 
fications of members of the bar, that the holder is not only a person 
of character but is possessed of sufficient technical training and 
experience to be safely entrusted with the business interests, or even 
the life or liberty of those who may demand the services of an at- 
torney. How can we, as members of the profession, continue to ac- 
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quiesce in the States representing* to the innocent public, ais qualified, 
men who are not qualified either by general education, by professional 
training or by practical experience? 

In the second place, we are quite sure that the struggles by means 
of which the least fit are eliminated are largely responsible for the 
breaking down of the honorable traditions with which its members 
are regarded. In the unequal struggle for existence, the unprepared 
lawyer gradually yields to the temptations . that beset him on all 
sides, and, before he knows what has happened, he has joined the 
ranks of the "ambulance chasers," the jury fixers, the fomenters of 
litigation — ^parasites all, gnawing at the vitals of thB body politic* 

DEFECTS OF THE TEXAS SYSTEM OF ADMISSION TO THE BAB, 

t 

Having attempted to show that the standards for admission to the 
bar throughout the country are far from being satisfactory, your com- 
mittee wishes to point out some special defects in the system now in 
use in our own State. 

In the first place, attention is called to the fact that no general 
educational qualification is required. It is true that the boards of 
examiners are authorized to reject an applicant who, in their opinion, 
shall show himself so deficient in general education as not to be 
capable of performing the duties of an attorney. But it should be 
noted that ho examinations in the literary branches are ever held, 
and it is safe to say that only in the most fiagrant cases, if at all, 
have applicants been rejected for lack of general education. We be- 
lieve this defect should be remedied by prescribing some fairly 
definite amount of general education, at least • equivalent to a four 
years* high school course. 

In the second place, our laws do not prescribe any definite length 
of time during which the applicant shall devote himself to the study 
of the law, nor does it prescribe that such study shall be pursued 
in a law school or even under the guidance of any attorney-at-law. 
It is true, a course of study is prescribed in the rules adopted by 
the Supreme Court, but the examinations in many cases are so easy 
that only a few months of preparation are ordinarily required to 
pass them. During every year, in normal times, many students of 
the Department of Law of the University of Texas withdraw after 
the completion of only a i)art of the course prescribed for gradua- 
tion, in many cases as little as one-third of it, and pass the bar 
examinations with very creditable grades. In fact, there have been 
instances, so your committee is informed, of men who, after having 
passed the bar examinations and been licensed to practice law, have 
entered the University law school and have been unable to . pass 
successfully the courses . in contracts, torts, criminal law, and other 
courses prescribed for students beginning the study of law. 
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A CENTBAL BOARD OF EXAMINEBS. 

Perhaps the gravest defect of the system in use in ihia State is 
the multiplicity of boards and the variations in the standards main- 
tained by the several boards. There are now nine' boards of exam- 
iners, one for each of our nine Courts of Civil Appeals. Obviously, 
with such an arrangement, a uniform standard of admission is im- 
possible. As a result we hear of young men traveling across the State 
to reach this board or that, which, for the time being, is reputed to 
be "easy.'* 

That there is great diversity in the examinations as g^ven by these 
boards is abundantly shown by the table presented herewith (Ex- 
hibit C), showing the number of applicants at each of the eight older 
boards, the number of applicants failing to pass, and the percentage 
of failures, during the period from 1910 to 1915. Out of 1049 appli- 
cants before the eight boards during that period, 125, or nearly 12 
per cent, failed. Of the 81 applicants at the Fort Worth board, how- 
ever, 30 failed — or 37 per cent; Galveston failed, 20.2 per cent; Dal- 
las, 10.7 per cent; San Antonio, 10 per cent; Texarkana, 8.9 per cent; 
Amarillo, 7.6 per cent; El Paso, 2.8 per cent; while the Austin board, 
during the three years, from 1912 to 1915, for which the figures are 
available, has a batting average of 1000 per cent, having passot^ 113 
out of a total of 113 applicants. In justice to the Austin board, how- 
ever, it might be stated that the average preparation of the applicants 
there is considerably higher than at the other boards, the applicants 
being largely composed of students of the University Law School. 

From the foregoing facts it is clear that we have, not one standard, 
but nine different standards, and none of them as rigid as they should 
be. The obvious remedy for this situation is the abolition of the ex- 
isting boards and the creation of one board under the direction and 
control of the Supreme Court. A bill for this purpose, drawn by Dean 
John C. Townes, of the Department of Law of the University of Texas, 
at the request of members of the recent leg^islative investigating com- 
mittee, is made a part of this report (Exhibit "D"). 

In the opinion of your committee, the creation of a central board 
of examiners is our first and most urgent need. It is the place to 
liegin in the process of tightening up our standards of admission. 

RECOMMENDATIONS. 

By way of summary, your committee makes the following concrete 
recommendations : 

(1) That applicants for admission to the bar be required to show 
general educational qualifications equivalent to a full four years' 
course in the high school. 

(2) That applicants for admission to the bar be required, before 
being allowed to take the examinations, to produce proof of three 
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years of technical study of the law in an approved law school or under 
the guidance of an attorney who has had as much as five years prac- 
tice at the bar. 

(3) That the existing boards of examiners be abolished and that 
there be created in their stead a central board of examiners, to be 
appointed by the Supreme Court, and that the Supreme Court, with 
the advice of the board, be authorized to prescribe the course of study 
and fix the rules to be observed in the conduct of the examinations. 

BALLINGER MILLS, Chairman. 

E. A. SEXTON, 

C. S. POTTS. 

MINORITY BEPOBT. 

I disagree with the above report of the committee, and cannot con- 
cur in the recommendations offered. In my opinion a more liberal, 
rather than a more strict, policy regarding legal education and ad- 
mission to the bar should be adopted and pursued in this State. Be- 
lieving, as I do, that the legal fraternity constitutes the very best 
citizenship of our State, and more greatly contributes to its general 
welfare than any other class or profession, in my opinion, instead 
of erecting barriers we should make it more easy for our young men 
to become lawyers. I recommend that our present law be not changed, 
but commended and allowed to stand. 

H. L. MOSELEY. 
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Standabd Bulks fos Admission to the Bajr. 

(These rules were first drawn up and adopted in 1916 by the Sec- 
tion on Legal Education of the lAmerican Bar Association. They were 
then referred to the Committee on Legal Education and Admission to 
the Bar, and after slight amendment, reported in the present form 
to the Association. On account of lack of time, they were not acted 
on by the Association, but were referred back to the Section on Legal 
Education for its opinion of the changes recommended by the Com- 
mittee. They will come up again at the coming meeting of the As- 
sociation and will probably be adopted.) 

(1) Examinations for admission to the Bar should be conducted 
in each State by the board of five members appointed by the highest 
Appellate Court. 

(2) A law diploma should not entitle the holder to admission to 
the Bar without examination by this board. 

(3) The candidate should at the time of his admission be a cit- 
izen of the United States. 

(4) He should also be a citizen of the State in which he is apply- 
ing for admission, or prove that it is his intention personally to prac- 
tice law therein. 

(5) There should be an examination by the board as to the moral 
character of each applicant for admission to the Bar, which examina- 
tion should be in addition to the requirement of certificates as to his 
moral character, and in addition to the examination as to educational 
qualifications. lAnd each applicant should satisfy the board as to his 
moral fitness to practice law. The applicant should be required to 
file with the board evidence that he is a person of good moral char- 
acter which should include the affidavits of three responsible citizens, 
two of whom should be members of the Bar of the State, and the 
affidavits should set forth how long a time, when and under what cir- 
cumstances those making the same have known the candidate and 
that he is to the knowledge of the affiants a person of good moral 
character. 

(6) Three years' practice in States having substantially equivalent 
requirements for admission to the Bar should be sufficient in the 
case of lawyers from other jurisdictions applying for admission on 
grounds of comity, provided the board after an independent investi- 
gation is satisfied as to the moral character and professional stand- 
ing of the applicant in the States from which he ha& removed. 

(7) There is no necessity for the insertion in the rules of a recip- 
rocal comity provision; that is, of a proviso prohibiting the admis- 
sion of lawyers from other States on g^unds of comity, unless the 
state from which the lawyer comes extends similar courtesies to, law- 
yers from the Bar of the State in which the candidate is applying 
for admission. 

(8) Every candidate should satisfy the board that he has passed 
the necessary requirements for entrance to the collegiate department 
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of the State University of the candidate's State, or of such college 
or colleges as may be approved by the State Board of Law Examiners, 
or an examination equivalent thereto, conducted by the authority of 
the State. 

(9) Every applicant should be required to have successfully com- 
pleted the prescribed course of instruction and passed the examina- 
tions of a law school, approved by the board, which requires for the 
completion of its course not less than three years of resident attend- 
ance during the day time, or not less than four years of resident at- 
tendance if a substantial part or all of the exercises of the school are 
in the evening. 

(10) At least 30 days before the State board's certificate shall be 
issued to any candidate who shall have passed the examination, the 
name of each candidate should be published by the State boarjd in < 
a newspaper of general circulation^ and also in a law periodical if 
there be one within the State jurisdiction. 

EXHIBIT C. 
Statistics of Bab Examinations in Texas, 1910-1915. 



District 


Applicants 


Passes 


Failures 


Percentage 
of Failures 


I. Galveston : 










1910-12 


74 
89 


61 
69 


13 
20 


17.6 


1912-15 


22.4 






Total 


163 


130 


33 


20.2 


II. Fort Worth: 




1910-12 


47, 
34 


29 


18 


38.3 


1912-15 


22 


12 


35.3 






Total 


81 


51 


30 


37. 


III. Austin : 




1910-12 


lis 


113 


00 




1912-15 


00 






Total 


113 


113 


00 


00 


IV. San Antonio: 










1910-12 -. 


61 


58 • 


3 


3.5 


1912-15 


61 


52 


9 


15. 


Total 


122 


110 


12 


10. 


V. Dallas: 




1910-12 


85 
67 


83 
53 


2 

14 


2.1 


1912-15 


20.9 






Total 


152 


136 


16 


10.7 
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District 


Applicants 


Passes 


Failures 


Percentage 
of Failures 


VI. Texarkana : 

1910-12 


129 
174 

303 

24 
55 

79 

5 
31 

36 

1049 


129 
147 

276 

23 . 
50 

73 

5 
30 

35 

924 


00 

27 

27 

1 
5 

6 



1 

1 
1^5 


00 


1912-15 


15.5 


Total 

VII. Amarillo : 

1910-12 


8.9 
4.2 


1912-15 


9.1 


Total 

VIII. El Paso : 

1910-12 


7.6 



1912-15 


3.2 


Total 


2.8 


Grand Total 


1 

11.9 



The statistics for the two-year period of 1910-12 are liaken from the 
record of the Committee on Legal Education and Admission to the 
Bar of the State Bar Association at the Galveston meeting July, 1912. 
(Proceedings of the Thirty-first Annual Session, page 117*) 

The figures for the period of 1912-15 were obtained by personal cor- 
respondence with the clerks of the Courts of Civil Appeals in the sev- 
eral districts. 

A BtLL 

to be entitled 

An Act to Reguiate the Licensing of Attorneys at Law AVithiw 

THE State of Texas. 

Section 1. Be it enacted by the Legislature of the State of Texas : 
That from and after thik act takes effect there shall be one Board of 
Law Examiners for the State of Texas. The board Ishall consist of 
iaye lawyers having the qualifications for membership in the Supreme 
Court of the State. They shall be appointed by that court and shall 
each hold office for twp years and until his sucessor shall be ap- 
pointed and qualify. They shall be required to take the constitutional 
oath of oJBPice. 

Sec. 2. It shall be the duty of this board, acting under the instruc- 
tions of the Supreme Court, as hereinaf tetr provided, to decide the 
eligibility of all candidates for examination for license to practice 
law within this State and to thorouighly examine each of these as may 
show themselves eligible therefor, as to their qualifications to prac- 
tice. This board shall not recommend any person for license to prac- 
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tice law unless such person shall afl&rmatively show to the board, in 
the manner prescribed by the Supreme Court, that he is of such moral 
character and has such capacity and attainment that it will be of ad- 
vantage to the public, and particularly of the commtinity in which he 
may follow his profession for him to be licensed. 

Sec. 3. • The Supreme Court is hereby authorized and empowered 
to make any and all rules and regulations which in its judgment 
may be proper and expedient to govern eligibility for such examina- 
tions and the manner of conducting the same, covering, among other 
points, proper and effective guarantees to insure: 

(a) Good moral character on part of each candidate for license. 

(b) Adequate pre-legal study and attainment. 

(c) Adequate study of the law under proper supervision and guid- 
ance for a period of at least two years before coming to the examina- 
tions. 

(d) The legal topics to be covered by such study and by the exam- 
inations given. 

(e) The time and place for holding the examinations, the man- 
ner of conducting same, and the grades to be made by the candidates 
to entitle them to be licensed. 

(f) Ail other matters as shall be desirable in order to make the 
issuance of a license to practice law evidence of good character, fair 
capacity and real attainment and proficiency in the knowledge of law. 

Sec. 4. The fee for such examinations skall be fixed by the Soi- 
preme Court, not to exceed $25.00 from each candidate which shall be 
paid to the clerk of the Supreme Court at the time application for 
examination is made. The money thus obtained shall be used first 
to pay all legitimate expenses incurred in connection with holding 
the examinations and, second, as compensation to the members of the 
board under such regulations as shall be agreed upon by the board 
or determined by the Supreme Court. 

Sec. 5.. The several examiners shall be subject to removal by the 
Supreme Court after hearing for incompetency, indifference or in- 
attention to duty. 

Sec. 6. It is hereby declared to be within the sound discreation of 
the Supreme Court by general order to that effect to exempt all grad- 
uates of the Department of Law of the University of Texas from tak- 
ing any examinations by the board as to pre-legal or legal study or 
attainment, but such graduates must in all instances furnish the 
evidence as to moral character required of other candidates. 

Sec. 7. The Supreme Court shall make such rules and regulations 
as to admitting attorneys from other jurisdictions to practice in this 
State as it shall deem proper and just. All such attorneys must be re- 
quired to furnish satisfactory proof as to good moral character. 

Sec. 8. The fee for issuing license shall be $5.00, to be paid to the 
felerk of the Supreme Court at the time license is issued. Money thus 
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secured by the clerk shall be deemed fees of office and must be ap- 
plied as provided by law as to fees. 

Sec. 9. No license to practice law within this State shall be isfeued 
by any court or authority except the Supreme Court of the State, 
under the provisions of this article, and all laws and parts of laws in 
conflict herewith are hereby repealed. 

Mb. Jones: How about the correspondence schools over the 
United States, like the Blackstone Institute or the Sprague Corre- 
spondence School of Law, with reference to a legal education? 

Dr. Potts : You mean as to what I think personally of their 
work? 

Mb. Jones : What is your recommendation in the report, 
whether or not they are to be excluded from consideration, if a 
young man obtains a legal education through that medium? 

Dr. Potts : I will say, the committee has not gone into that 
matter at all, and it has not been the subject of discussion. I 
will say further that the Association of American Law Schools 
has refused to allow any school to belong to that Association 
that does any work by correspondence, and, further, that they 
have refused to recognize, for any purpose, credit or otherwise, 
the work done by a correspondence school. 

Mr. Jones : Does the University of Texas at this time have a 
correspondence school? 

Dr. Potts : It does correspondence work in law, but gives 
no credit toward a degree, and does not recommend it except 
for those who are unable to go to the University. I move the 
adoption of the majority report. 

Mr. Kimbrou<3H: I second the motion. 

Mr. Moseley: I presume it will be proper for me to make 
some remarks in support of my minority report, after which I 
will make a motion that the minority report be substituted for 
the majority report. Grentlemen of the Convention, I have not 
signed this minority report just to be captious, or just to make 
a discussion. I think it is of sufficient merit to make a minority- 
report, in order that a matter of this sort may be brought before 
this Association and considered by you. Gentlemen of the As- 
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sociation, I have always been the friend of young lawyers. I 
think the greatest compliment that was ever paid me in my life 
was contained in a letter that was once written by a young man 
who came to my town and stayed six months and went back to 
his home in South Texas. The reason he gave for leaving 
Weatherf ord, Texas, was that there was a lawyer up there named 
H. L. Moseley, who was carrying half the bar on his shoulders 
and he did not want to be carried by him. Now, that was not 
true, but it shows that I have always been the friend of the 
young lawyer. I have not got any prepared speech, but I ad- 
mire the legal profession, and I have got no sympathy with 
such absolute rot — ^hear me when I say it, absolute rot — as is 
contained in this report right here, when it speaks of *' ambu- 
lance chasers'' and disgraceful practice of the bar. I don't 
know members of the bar like that in the State. Do you all ? 

YoiCE : Yes. 

Mb. Moseley : Well, I don't. You have got me beat to a 
dead moral certainty, if you know members of that sort. I don't 
happen to have been associated with them. 

Mr. Barwise : You have never traveled. 

Mr. Moseley : I 'have traveled some, but I never have rep- 
resented railroads in damage suits. I believe the lawyers are 
high-minded, high-class citizenship. As I say in my report 
here, I believe they are the best class of citizenship in the State 
of Texas. Of course, we have weak brothers. As long as we 
have our weak human nature we will have lawyers who are not 
honest, possibly who are not ethical, who are not honorable. But 
I say to you here today, and I challenge any man to contradict 
it, that the personnel of the bar of the State of Texas will com- 
pare with that of the ministry, will compare with that of the 
banker, will compare favorably with that of any other profes- 
sion or any other trade. And, gentlemen, I have absolutely no 
patience with this destructive criticism of didactic, academic 
gentlemen, who look at this legal profession from a standpoint 
away off yonder, and who are not intimately associated with 
them in the practice, who get up and talk about them like this. 
Let me read it. It makes me tired. (Laughter.) If I don't do 
anything else, I can have the satisfaction, at least, of getting 
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this out of my sygrtem. *'In the second place, we are quite sure 
that the struggles by means of which the least fit are eliminated 
are largely responsible for the breaking down of the honorable 
traditions of the profession and for a large part of the popular 
distrust with which its members are regarded." I ask you if 
you expect me, as a member of. this body, to agree to that sort 
of rot? You ought not to agree to it. The members of the bar 
of the State of Texas are not held in distrust in any sense. They 
are the very best class of citizenship that we have. They are 
leaders in the community, wherever we find them. They are 
the men you must go to when you want to see any public enter- 
prise succeed in the community. Don't you know it? It is the 
lawyers in the country that are the leading citizens in the coun- 
try. It is the lawyers in the country that you must go to when- 
ever you want any reforms put over in that community. It is 
the lawyers of the country, gentlemen, that make our laws. It 
is the lawyers of the country that support our churches today. 
There was a lawyer yesterday, instead of a preacher, who was 
called upon to say grace at our elegant banquet. Now, gentler 
men, I have no sympathy with this. I am glad this opportunity 
has come to me. If it has no other result in the world it gives 
me an opportunity of denouncing what I do not believe to be 
true, when a man gets up and says lawyers are responsible for 
the breaking down of the honorable traditions of the profession. 
**We are quite sure that the? struggles by means of which the 
least fit are eliminated are largely responsible for the breaking 
down of the honorable traditions of the profession, and for a 
large part of the popular distrust with which its members are 
regarded. ' ' Gentlemen, you all may stand for that sort of lan- 
guage in this report, but I am not going to stand for it. 

**In the unequal struggle for existence, the unprepared law- 
yer gradually yields to the temptations that beset him on all 
sides, and, before he knows what has happened, he has joined 
the ranks" — ^listen — ''*of the ambulance chasers, the jury fixers, 
the fomenters of litigation — parasites all, gnawing at the vitals 
of the body politic." Isn't that nice stuff for a man to come 
before a body of lawyers and ask them to endorse? (Laughter.) 
Do you blame me for dissenting from it? Of course you don't. 

Gentlemen, I will tell you, I have absolutely no sympathy in 
the world for such language as was used yesterday in a paper 
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that was read by one of the gentlemen, in which he depicted 
the hell of a state — ^that is not profanity, but it is scriptural 
language — of the courts and the procedure and the practice in 
this State. I have no sympathy with that kind of an argument. 
"We have a magnificent judicial system. 

Mb. Kimbbough: Mr. President, I think the gentleman is 
wandering from the subject. 

The Pbbsident: He says it is in his system and he ought 
to get it out. 

Mb. Kimbbough: I make the point that those remarks are 
not in order. 

Mb. Moseley: Well, I don't know about that. I think it is 
perfectly proper for me to give you, Judge Kimbrough, the 
reason why I do not agree to the language of this report. 

Mb. Kimbbough : All right. Go ahead. I will withdraw the 
objection. 

Mb. Moseley : Inasmuch as I want to say it anyhow. 

Mb. Estes : I do not want to interrupt you. Judge Moseley. 
The only thing for the Association, as I understand it, to do is 
with reference to the recommendations of the report, which you 
dissent from. 

Mb. Moseley: I say I disagree with the report of the com- 
mittee, and cannot concur in the recommendations also. So I 
am speaking to that proposition. 

Judge Weab: I understand then you do not agree with the 
majority report. 

Mb. Moseley: Probably you will find out, if you will sit 
right still and keep quiet. But, gentlemen, to get down to 
seriousness and leaving joking aside, I think this Bar Associa- 
tion stultifies itself when it permits a report like this to come 
in, in which lawyers are traduced, and the traditions of our 
courts are traduced, and you put your stamp of approval on it. 
I don't believe you ought to do it. That is the reason I signed 
this dissent. I understood that Professor Potts prepared this 
report, and he is a teacher of law in the University at Austin; 
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and I want to pause to say this, gentlemen, that if today we are 
suffering from any one thing, and the reason we are plunged in 
the midst of a gubernatorial contest based on our educational — 

The President: I have no objection to your relieving your 
system, but the Constitution forbids any political discussion. 

Mr. Moseley: I am not going to make any political discus- 
sion, but I am going to say the reason is because the professors 
in our colleges and universities, in their lack of practical ex- 
perience, and in their academic fervor, are raising the standards 
of our schools to the extent where they are making a wide gap 
l?etween the educated and the uneducated. They are getting 
to the point where the average boy looks at the curriculum and 
says: '*Well, I can't make it and I won't try." That is the 
objection I have to this report here today. Gentlemen, our Bar 
Association is full of men who never went to a college, who are 
not men of extensive education, and yet they have made good 
lawyers. Some of the finest lawyers this country has ever known 
were men who had no educational attainments. When Prof. 
Potts comes here and compares the legal profession with the 
medical profession, he begs the question because they are not 
on a parity. Their business is not on a parity. The work that 
a doctor does is not to be compared with the work that the law- 
yer does. At least, the lawyer has a Supreme Court to correct 
his errors, but the doctor buries his. There is just that differ- 
ence. That is why greater care may be needed in the practice 
of the medical profession than in the practice of the legal pro- 
fession. I am heartily in favor of the high school. I have no 
criticism specially of that. The point I am making is that if this 
recommendation is adopted, academic as it is, that the young 
men of this country be required to take a college course, if they 
are required to make the journey to Austin to be examined by 
a centralized board, if they are required to put in three long, 
weary years in a law school, or in the law office of some men — 
I don 't know, gentlemen ; the boys may do it in the future, but 
if it had been the practice when I studied law I never would 
have got there. I am afraid there will be a dearth of lawyers. 
I am not in favor of lowering our profession. I do not think 
we have to do that. According to Professor Potts' own state- 
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ment, the majority of the States in the Union do not put these 
requirements on admission to the bar. If a man can go before 
any one of these committees and can stand the examination, 
whether he has gone to school thirty days or three years, whether 
he has attended a law school thirty days or three years, it is 
immaterial, if he can manage to convince that board that he 
can and will make a lawyer that will be an honor to the tradi- 
tions of his profession. So why put these things in here, and 
why make it so that a poor boy, in other words, cannot be a law- 
yer? That is the truth about it. A poor boy cannot be a law- 
yer. I know out at my ranch is the son of one of my tenants, 
a little crippled boy who somehow got his ankles hurt, and I 
said to the man: **Send that boy to my olSice, and I will nfake 
a lawyer out of him.*' He said: **Why, Mr. Moseley, I can- 
not afford to do that. I cannot pay the expenses of that boy 
through a college education.'' He never can, gentlemen, if you 
put the barriers as high as this report proposes to put them. 
So I am here today just simply to ask that the matter be al- 
lowed to remain at least as it is. That is all I ask of you. As 
sure as time goes by, you put this barrier up, and. after a lit- 
tle bit our academic friends, like Professor Potts, will want 
other requirements, and as my friend Judge Harrison says, 
we will have a ** drouth" of lawyers in this country. So I 
think it ought not to be disturbed. I believe my minority re- 
port is well taken. When you think that by adopting that re- 
port you have got to adopt all that talk about the legal pro- 
fession, I believe you will come to think like I do. 

Mr. Harrison: I believe in this country of repeated drouths 
the fact is we have always had a splendid crop of lawyers. 

Mr. Moseley : That may be true, but we never had too many. 
There have never been too many lawyers. In my younger days 
I thought the requirements ought to be a little higher, but as 
I got older, and had seen more of my profession, and had come 
to know them better I have come to resent this criticism that 
has been made of our courts and our lawyers and the adminis- 
tration of justice. I do not believe that if an uneducated man 
is admitted to the bar he is going to be a disgrace to it. And 
so for these reasons, and others that suggest themselves to you, 



Digitized by VjOOQiC 



274 Proceedings op the 

1 move the substitution of the minority report for the majority 
report, and its adoption by this Association. 

Judge Perkins : You say the legal profession and the medical 
profession are not on a parity? 

Mr. Moseley: One buries his mistakes, and the other car- 
ries them up to the Supreme Court. 

The President: Is there any second? 

Mr. Germany: I told him I would second it. 

The President: Do you stay with it? 

Mr. Germany: Yes, sir. 

Mr. Mays: I will second it, although I did not tell him I 
would, and I would like to make a few remarks. 

Mr. Wright : Is it in order for a substitute for both of them? 

The President: Yes, sir. 

Mr. Wright: Then I move as a substitute for both of them 
that this Association adopt the third recommendation of the 
majority report, and that alone, **that the existing boards of 
examiners be abolished and that there be created in their stead 
a central board of examiners.'* That carries with it the strik- 
ing out of the educational qualifications and the length of time 
prescribed for the study of the law. I do not care how high 
they make the qualifications. A lawyer ought not to be ad- 
mitted to the practice unless he understands the fundamental 
principles of law, of equity, of pleading, and of evidence, and 
when he does convince a board that he understands those funda- 
mental principles, he is qualified to begin the practice of the 
law. To follow the rules prescribed in recommendations 1 and 

2 would have prevented Abraham Lincoln from practicing law, 
and would have prevented at least one attorney general of the 
United States, Felix Grundy, from practicing law. As was said 
yesterday, Henry the Second was a natural lawyer, and there 
are many natural lawyers. It takes study to make lawyers, but 
the man who has enough education so that he understands the 
elements of law has that education that will make him a rea- 
sonably good lawyer. In my boyhood Chief Justice Stayton — 
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not then Chief Justice Stayton — in a letter that I read, said: 
**I have known of no young man of common sense and energy, 
who entered the law, who ever yet made a failure/' My own 
experience is that that is true. Now, your education is a good 
thing. It is a fact that some years ago Chief Justice Coleridge 
of England and Mr. Justice Holmes of the supreme bench of 
the United States entered into a very learned discussion, Mr. 
Justice Holmes claiming that the lawyer could be over-educated. 
A gentleman who had been a member of a President's cabinet, 
and who delivered the address to my graduating class at the 
University of Michigan, opened his address in this way: ** Be- 
ware of the lawyer, that reads over one book, for he has got 
mud on the end of his horns." Gentlemen, if you go and make 
a boy who is not a lawyer run the course of study that is there 
prescribed, he will never have mud on the end of his horns, be- 
cause he won't have sense enough to read over one book. The 
ordinary man can get the technical language of the law from 
a lexicon. He can understand what ** cestui que trust" means, 
**a mensa et thoro," even the Latin **vel non," and **nisi prius" 
and '*a priori." He will learn the technical language of the 
law very soon. There is no analogy between the study of medi- 
cine and that of law, because the laboratory, the dissecting room 
and the hospital are absolutely essential to the man's study- 
ing medicine, but the laboratory, the dissecting room and the 
hospital of the lawyer are the court room, and no man has ever 
yet learned how to practice law except at the expense of his 
clients. (Laughter and applause.) I remember when I was 
fresh from the law school up there in Grayson County, and 
probably had the rules of law much better at my fingers' ends 
than my friend Frank Dillard, he took me out there to Ken- 
tucky Town, in the justice court, and had me out of court in 
five minutes, because I had not learned yet how to practice law, 
and I learned my very best lesson from Frank Dillard, and at 
the expense of my client. So this last rule is a good one, and 
I do not care how strong the examination may be. That is 
for the Supreme Court, and it is presumed that it will make 
it an intelligent and a reasonable one — ^that is, the committee 
that it appoints. I heartily disapprove of these boards of the 
various Courts of Appeals. I know of a young man leaving 
San Angelo and the Third Supreme Judicial District to travel 
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all the way to Texarkana to get an easy examination. That 
ought not to be. The examination ought to be thorough and 
fair, and ought to see that the men who have taken it have a 
comprehensive view of the general theory of the law. 

Mr. Montgomery: I second the substitute for the majority 
report and for the minority report. 

Judge Wear: Mr. President and Gentlemen of the Associa- 
tion : I do not want to take enough of your time to make any 
extended remarks about this question, but I feel impelled to 
ask your indulgence for just a few moments, if for no other 
reason than to state in this public way, that I heartily endorse 
the recommendations contained in the report submitted by the 
majority of the committee. It, in my judgment, will tend to 
raise the standard and make more desirable and more eflftcient 
and more noble the profession of law and the practice of law. 
While I have great admiration for my friend here, Mr. Wright 
— we used to scrap around and play together and a few other 
things in Kentucky — I do not think his illustration a moment 
ago was altogether a happy one, when he referred to the fact 
that such characters as Abraham Lincoln and others whom he 
named would have been precluded from the practice of law, if 
such provisions as the one recommended in the majority report 
had been effective in his days. On the other hand, if those pro- 
visions had been in existence, such characters as those would 
have entered the practice of law by virtue of the determination 
upon their part that they would overcome every obstacle, and 
that characteristic in those men is exactly what made them 
great lawyers and shining marks in the profession. But while 
those requirements would not keep such characters as those out 
of the profession, such provisions and requirements do tend to, 
or would tend to, keep out of the profession the low down 
scalawags that are a disgrace to the profession today, and there 
are some of them in the profession, and there is no question 
about it, I don't care what my friend Moseley may say 
about it. 

Mr. Moseley : Let me ask you a question. Do you think 
education will make a man honest? 

Judge Wear: No, sir! I don't. 



Digitized by VjOOQiC 



Texas Bar Association 277 

Mb. Moseley: If he hasn't any character behind him, do 
you think it will make him honest? 

Judge Wear: No, sir. But I do say that there are a lot of 
fellows who are dishonest, who have not the nerve and the 
courage to comply with the requirements as contained in the 
recommendations of this committee, who would, and who do, in 
the absence of such requirements, enter the profession of law, 
and that kind of cattle would be kept out. There is no ques- 
about that. 

Mr. Germany: Who are the ** ambulance chasers''? Are 
they university graduates ? What class are they ? You say you 
know a lot of them. What class are they as to education? 

Judge Wear: I am frank to confess that most of them are 
fellows who have not the advantage of an education, but I will 
be just as frank to confess that I know some of them who are 
university men who are ambulance chasers. As far as that is 
concerned, I can name some of them. I do not hesitate to name 
them. I earnestly hope this Association will not take any 
action that will tend to lower the standard of the profession, 
and it is absolute moonshine to talk about such requirements 
as this tending to deplete the profession and in that way low- 
ering the standard. I am heartily in favor of the recommenda- 
tions contained in the majority report. 

Mr. Jones: I have heard the recommendation of the com- 
mittee; I have also heard the dissenting report from the com- 
mittee, and I have heard what Judge Wright had to say. For 
myself, I am one of the young men who had to stand my exami- 
nation before one of the boards of Texas, at Galveston, Texas. 
My struggle to the legal profession was hard, indeed, and I 
feel that I would be a slacker to my fellowmen if I did not get 
up here and say a word in defense of the substitute. They can 
all talk about the three year course, or the course in a law- 
yer's office, but when I started out to study law I had been 
crippled in a railroad accident. I had passed through the 
grammar schools and had attended A. & M. College for two 
years. There are many such men as myself, from the country, 
where the wolf has howled at the door, who have had to go out 
in the world and make a living. They say, or leave the im- 
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pression here, that the correspondence schools over the United 
States are not schools such as would equip a man to practice 
law. I have studied the correspondence school course of the 
University of Texas. I also studied the correspondence school 
system of the Sprague Correspondence School, of Detroit^ Mich- 
igan. I have also studied the system of the Blackstone Insti- 
tute. I do not believe that any young man who has got nerve 
enough to .fight the, battle for two long years and a half, and 
try to earn a livelihood for his family at the same time, should 
be deprived of the right to stand this bar examination. We 
should have one central -board, located at Austin, composed of 
fair, just lawyers, not all professors, but, say one professor from 
the University, and two lawyers who are associated with the 
practice of law, and let these young men come before this board 
on an equal footing, no matter where they get their education, 
whether it is in some lawyer's office, employed as a stenographer, 
or whether it is through some correspondence school. Whenever 
you pass this report that is submitted here, you are going to 
cut the poor man out, who has to work for a living and support 
his family, whenever he tries to enter the profession of law. I 
think this Association should not go on record at this time to 
cut the poor boy off, whatever his circumstances may be, who 
may not have a chance to go to the University or to get his 
education in the way the report prescribes. I have met men 
who come from the University and stand on the same footing 
that I do in this court room, and I venture to say that my suc- 
cess, with the same practice and same experience, is equal to 
theirs, even though I do come from a correspondence school. 
The lawyer under whom I worked in Houston, Texas, was a 
stenographer; I was a stenographer; that man never went to 
a law school. And there are men sitting in this room right here 
today, who hold positions with big corporations, and who stand 
as high as any lawyers in Texas, who never went to a law school. 
Therefore, I say, if you are going to make a rule, make a fair 
rule. Let every man that will go before the central board at 
Austin, and let them all take the same examination. I thank 
you. (Applause.) 

Dr. Potts : I would just like to say for the committee that 
it does not make any recommendations there that a man shall 
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attend any law school at all, and certainly it is not the desire 
of the committee to thrust forward the law school. Nor is it 
the desire of the committee to insist especially on those edu- 
cational qualifications. I think the suggestion made by Mr. 
Wright are very* well taken, and the committee was of that 
opinion, and if you will notice the report, the only one we in- 
sist upon is the third recommendation. The others were thrown 
out more as suggestions as to what the standards probably ought 
to be. It seems to me that it is very probable that the. whole 
matter of the requirements as to general educational qualifica- 
tions and requirements and legal educational requirements might 
be left with the Supreme Court to prescribe. It leaves that 
flexibility we talk about so much in our discussion of the report. 
So the committee would not be inclined, especially to insist on 
that, at least, so far as I personally represent the majority of 
the committee. I think my friend Moseley was not very seri- 
ous in his resentment of the language there that seemed to 
reflect on the profession. It was not the language of the com- 
mittee. But there are a great many people who do feel pretty 
strongly that way toward the profession. 

Mr. H. G. Hart : I think I am old enough to be entitled to a 
respectful hearing in this matter, and having failed to acquire 
a legal education by any of the methods that the gentlemen 
suggest, I think my experience ought to command some respect. 
I believe that what we are wrangling about here is a matter of 
evidence. We all agree that a man should not be granted a li- 
cense to practice law unless he is educated. Now, what evidence 
shall he present to the board that issues that license is the 
question before the house. Whether a certificate from a school 
teacher that he has attended a school for a certain length of 
time shall be accepted as prima facie evidence of that education 
is one of the questions here involved, or whether he shall show 
by a certificate of some correspondence school that he has de- 
voted two years and a half to a course prescribing certain re- 
quirements in regard to qualifications. We also require of him 
that he shall be a man of good moral character, but we do not 
attempt to prescribe the evidence by which he shall establish 
that fact before the board, and the questions are exactly analo- 
gous. He must be educated. He must be ''learned in the law." 
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I do not like to use that expression, because the term has been 
abused to an extent that we permitted men to sit upon benches, 
that we say ought to be held by lawyers, who were not lawyers, 
and yet were able to qualify as men ** learned in the law/' 
But the whole question is as to whether thejj are educated in 
the law or not. Whether they acquire it through a corre- 
spondence school, or whether they acquire it sitting at the feet 
of a good teacher, is immaterial to us ; and if we leave this mat- 
ter to a central board that the Supreme Court shall appoint, 
they certainly will not permit men to go away from that board 
with a license to practice law, unless they are educated. So I 
believe if we refer this matter to this board, created in this 
manner, we shall have solved the whole question, and that we 
may leave the question of how they shall acquire it, whether 
through correspondence schools or otherwise, to the individ- 
uals who seek the license. 

The President: In the judgment of the chair, there is a 
good deal of a tempest in a teapot, because, as Professor Potts 
points out, while there are three recommendations, there is only 
one insisted upon. It comes about from his stating it and not 
reading it. It reads ; 

* * That the existing boards of examiners be abolished and that 
there be created in their stead a central board of examiners, to 
be appointed by the Supreme Court, and that the Supreme 
Court, with the advice of the board, be authorized to prescribe 
the course of study and fix the rules to be observed in the con- 
duct of the examinations.'' 

So I take it there is not any special conflict between the sub- 
stitute proposed and the majority report. Is there any further 
discussion ? 

Mr. Eichard Mayes : I think that this question underlying 
this report strikes at such a vital principle that I want to crave 
the indulgence of the Association for a few moments. There is 
some history behind this matter. 

Dr. Potts : Will the gentleman yield just a moment? So 
far as I am concerned, Mr. Chairman, I am entirely willing to 
accept the substitute of Mr. Wright as to educational qualifica 
tions. 
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The President : Then the substitute is before the house. 

Mr. Mays : What I undertake to say is that underlying this 
report, it seems to me, are two features that I regret to see. 
The first feature is, whether intended or not, that I can see in 
it is that its eflfeet is to shut the door of hope upon the worthy 
young man who cannot meet the requirements of the college 
education. The second is this: While I am devoted to the in- 
terests of the University, coming as this report does from Dr. 
Potts, it occurs to me that it would be subjected to the criticism 
that the University had launched itself upon a campaign to 
likewise shut the door of. hope in the face of the young man, to 
its own profit and benefit. There is another thing in which T 
want to concur with my friend Moseley. I have been sitting 
here as a. silent spectator and listener, and it seems to me that 
I have heard more rot, and more condemnation, or what the lay- 
men and public at large will understand to be condemnation 
of lawyers than I have ever heard before in the same quantity 
of time. This Association ought to be representative of the legal 
profession, and speak for the legal profession in Texas, but if 
this method is to be maintained, it occurs to me that, while we 
are now representing only, or not more than, forty per cent of 
the lawyers of this State, the decimation will increase with such 
rapidity that it will not be a badge of honor and distinction to 
be a member of this Association. 

Dr. Potts : Will the gentleman yield ? 

Mr. Mays; Yes, sir. 

Dr. Potts : Is it the language of the report that is seriously 
objiectionable f 

Mr. Mays: Yes, sir; absolutely seriously objectionable. Not 
only that, but in combination with other language that I have 
heard emitted here at this Association — 

The President: The chair will rule that the discussion of 
any other language in connection with this report is out of order. 
The only matter before the house is this report. The report 
itself has not been read. I do not know what the language is. 
I have not heard it read. 
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Mb. Mays: I have heard it read, Mr. Lee. My language is 
germane. I know what is in it, so far as the matter I am now 
discussing. 

Dr. Potts : The committee I represent will be glad to with- 
draw any objectionable language there. 

Mr. Mays: That is all right, but I am leaving that now and 
going a step further. I represent, in part, a railroad corpora- 
tion in this State, but this Association is iiot engaged in hearing 
evidence upon the trial of damage suits, nor chasing down am- 
bulance chasers. We are here to sit impartially for the pur- 
pose of looking after the development of the law and the en- 
hancement of the standing and integrity of the lawyers of Texas, 
and not to subserve any special interest in the enforcement of 
the law, nor in passing rules, nor creating courts. With that 
statement I want to state further, that up to 1905 there was ab- 
solutely no qualification of admission to the bar in this State. 
In the Twenty-eighth Legislature for the first time the question 
arose, and they undertook to make a provision to take an exam- 
ination of candidates out of the hands of district judges and 
local committees. That proposition in the Twenty-eighth, Twen- 
ty-ninth and Thirtieth Legislatures was an active issue in the 
law-making power of this State. At one time the Legislature 
in dealing with this question revoked the force of a diploma from 
the University, and actually required University graduates to 
go before a board in Atistin and stand an examination and get 
a license to practice law in this State. You had your central 
board then. It was confined to Austin. This proposition and 
the substitute of Judge Wright simply put in force a provision 
that we had in this State about twelve years ago, instituted at 
Austin. Now, the plan we have got is, that instead of making 
all these boys that could not go through the University and could, 
not get a college education, travel to Austin at great expense, 
that sometimes they could not stand, a means of being admitted 
to the bar, was brought home to the boys all over the State, a 
thousand miles apart, in the Court of Civil Appeals of the dis- 
trict in which they live, before lawyers, under the appointment 
of a great and constitutional court of this State, to examine 
them. How? Under laws laid down by nine separate and dis- 
tinct tribunals? Not much. Every board and every court in 
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the confines of this State examined every applicant to the bar 
under rules and on questions prescribed and laid down by the 
Supreme Court of this State. I object to shutting the door of 
hope to the young boy and the young man who has not the finan- 
cial backing to get a college education, and to putting the hard- 
ship upon him of traveling 500 to 1000 miles to get admitted 
to the bar. It is wrong. It is wrong. It is not right, gentle- 
men. It is not democracy. I want to say that I do not concur 
in the proposition that it takes an educated man to make an 
honest man, for there are millions of honest people in this 
country who have not had the benefit of an education. I do not 
like that kind of stuff in a democracy, nor in the Texas Bar As- 
sociation. That is what I wanted to say, gentlemen, and I thank 
you for the privilege of saying it. (Applause.) 

Mr. Harrison : The idea that has come to my mind in listen- 
ing to the very interesting argument is that much that has been 
said in opposition to the motion commends the report. We have 
spent a great deal of time here debating a matter which we did 
not understand. If I understand the recommendation that we 
are talking about, there is absolutely nothing in the report of 
the majority that is not covered by the substitute, and we have 
had a great deal of eloquence and a great deal of evidence — 
like we lawyers often do before a jury — utterly impertinent to 
any question before the body. I move that the debate be closed 
and that we vote on it. 

Mr. Kimbrough : Well, I want to say a word. 

Mr. Harrison : I withdraw the motion. 

Mr. Kimbrough : I am not going to enter into the debate at 
all, but I want to say that I hope it has not been the purpose of 
any gentleman who has spoken on this question, or any other, 
to decry the advantages and benefits of an academic education. 
I do not think anybody has meant to do that. I do not mean to 
say that any line of cleavage should be drawn in the Association 
or in the profession between those who have had the benefits of 
an extensive academic education and those who have not. But 
I do say that we certainly ought to stand, all of us, at all times, 
for the highest standards, not only of professional integrity, 
not only of professional education and learning, but of gentle- 
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manly culture and refinement and all the highest standards 
and ideals of life. And I hope that, neither in the heat of de- 
bate nor otherwise, shall any of us permit ourselves to deprecate 
or decry these accessories to our profession. , 

Mb. Harrison : I renew my motion. 

The President : The previous question is moved. 

Mr. Moseley: I would like to make a statement about the 
minority report. 

The President: If you confine yourself to a statement, all 
right. 

Mr. Moseijey: The minority report simply recommends that 
the matter be left as it is at this time. In my minority report 
all I ask is that we do not adopt that long statement that contains 
the words to which I strenuously object, and by adopting the 
minority report you will simply leave the matter as it stands 
today. 

The President: The previous question is moved on the sub- 
stitute. 

The motion was duly seconded and carried. 

The President: The motion is on the substitute by Dr. 
Wright, which is adopted by the majority of the committee, 
that the third recommendation of the committee be adopted by 
this body. 

The motion was carried. 

The President: The next business is the report of the com- 
mittee on deceased members. 

Mr. Dillard: Mr. President: For want of suflScient data 
5'^our committee found it impracticable to prepare resolutions 
on several members who have died since the last report of the 
Committee on Deceased Members. As to these, it recoimnends 
that the committee to succeed the present committee obtain such 
data and present a report at the next meeting of the Association. 
Tour committee has prepared memorial resolutions on the fol- 
lowing deceased members: B. S. Neblett of Corsicana, T. ,D. 
Montrose of Greenville, Ray Hunter and James C. Scott of Fort 
"Worth, Moritz Osterman Kopperl of Galveston, A. B. Storey 
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and Leroy G. Denman of San Antonio, William D. Williams of 
Austin, and Waller T. Bums of Houston. 

As to these, your committee recommends that these memorial 
notices be spread on the permanent records of the Association. 
Believing that recommendation will be iadopted, the committee 
deems it not wise at this hour to read these notices. It would 
only ask that each and all of us here in thought and in spirit 
plant at least one little white flower on the grave of each of 
those, our brethren, who have gone to the land lying beyond 
life's westernmost horizon. I move you that the recommendation 
of the committee be adopted. 

Mr. Brigance: Mr. Chairman: I attended the last meeting 
of the Bar Association, and just previous to that time Lieuten- 
ant Governor Neal had died, and nothing was said about it at 
the meeting. 

The President: There was no report. The committee had 
not prepared a report at all, and they were to have gotten it up 
later and had it in the book, but they never furnished it. 

Mr. Brigance : That looks to me like a very important mat- 
ter that ought not to be overlooked. 

Mr. DiiiLARD : Will you pardon me one moment ? The present 
committee has the names of several members — Judge Neal and 
Judge Seth Shepard — 'but we did not have suflScient data, and 
this report recommends that the next committee shall prepare 
resolutions as to all the others. We have prepared resolutions 
as to nine members. We wanted them to be reasonably full, 
and, therefore, did not prepare them as to the others. 

The President: Mr. Brigance, will you get the data as to 
Judge Neal and submit it to Mr. Connerly? 

Mr. Brigance : I will. 

Mr. Pollard: I second the adoption of Mr. Dillard's motion. 

. Mr. McClendon : I move that it be by rising vote. 
The motion was unanimously adopted by a rising vote. 
For report of Committee on Deceased Members, see page 337. 

Mr. Estes : There is a paper here by Mr. Hart. I am going 
to ask that the Association direct that it be printed in the 
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Proceedings of the Association in the usual way. It is a long 
paper, and it is now too late to read it, I take it. 

The President: If there is no objection that course will be 
taken. 

UNIFORMITY OF LEGISLATION. 

(Paper of Hon. W. O. Hart, of the New Orleans Bar, read before the 
Texas Bar Association, at Wichita Falls, July 5, 1918.) 

When the great Divorce Congress, which met in Washington, in 
February, 1906, adopted the following as its first resolution: "It is 
the sense of the Congress that no Federal divorce law is feasible, and 
that all efforts to secure the passage of a constitutional amendment -- 
a necessary prerequisite — ^would be futile," the members thereof were 
of the unanimous opinion that uniformity of legislation could only 
be had through State action. 

In adopting this resolution, they took a strong stand against the 
movement which from time to time arises in this country to ask Con- 
gress to do everything. 

The forty-eight states of this great Union, each has its place in 
our system of government, and each has its duty to perform; and as, 
under the Constitution, "the citizens of each State shall be entitled 
to all privileges and immunities of citizens in the several States," it 
should be the duty of each State to so frame its laws on general sub- 
jects common to the people of every State, so as to make them uniform, 
and that thereby the citizen of each State may, in the common, ordi- 
nary business concerns of every-day life, know what his rights are 
in every other State. It is the duty of every lawyer not obly to help 
his clients whose interests are confided to him, to the best of his 
ability, but he has a higher duty to perform, a duty to the State, 
and that duty is to assist, as far as may be, in making the laws as 
simple as possible, so that all may understand them and all be placed 
on an equal footing thereunder. Every lawyer who loves his grand 
profession does all he can to keep his clients out of litigation in par- 
ticular cases, and no lawyer worthy of the name would fail to do that 
which in a general way prevents or diminishes litigation, just as every 
physician does his best to prevent the origin and spread of disease. 

The work of the National Conference of Commissioners on Uniform 
State Laws is a work vrhich particularly appeals to the lawyer, who, 
above all other things, should strive for certainty in the law. There 
have been twenty-seven conferences of the Commissioners, the last at 
Saratoga Springs, in August, 1917. The twenty-eighth conference will 
be held in Cleveland, Ohio, in Aiugust, 1918. All the forty-eight States, 
the two Territories (Alaska and Hawaii), the District of Columbia, 
the Philippine Islands and Porto Rioo, fifty-three jurisdictions in 
all — ^have delegates accredited to the conference, though I regret to 
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say that the delegates from two of the States (Kentucky and Oregon) 
have never appeared. From my own State commissioners were not 
appointed until 1903, but we have been represented, beginning that 
year, at every conference, by one, two or three commissioners, and 
personally, I have never missed a conference since my appointment 
that year. 

The greatest work of the conference was the prei)aration and sub- 
mission to the States of the Negotiable Instruments Law. This law 
was first adopted in the State of New York, in 1897, and it has now 
been adoptetd by forty-six States, and by Congress for the District 
of Columbia, in Alaska, Hawaii and the Philippine Islands; and it 
is the hope of the conference that at an early date it will be adopted 
in this State, Georgia and Porto Rico. (It is a remarkable fact that, 
though the idea of the Negotiable Instruments Law was first sug- 
gested by the Alabama Bar Association, through Mr. Frederick G. 
Bromberg, now one of the Commissioners from that State and then 
chairman of the Committee on Correspondence of his Bar Associa- 
tion, on August 20, 1886, that State did not adopt it until 1909, and for 
the first time, in 1906, through the efforts of the present speaker, that 
State was represented in the co^nference. It required six years in 
Louisiana to have this law passed. Our General Assembly meets bi- 
ennially, and on the first two occasions the law passed the Senate 
without difficulty, but failed in the House, under these particular 
circumstances : In 1900, a member from the Ninth Ward of the City 
of New Orleans, when the bill was read, threw up his hands in abject 
horror with these words: "What! Deprive a poor man of his three 
days of grace !" — not knowing or not thinking, perhaps, that the only 
one really benefited by the three days of grace was the banker, who 
got that much additional interest. But strange as it may seem, this 
argument had its effect and the act was rejected. In 1902, towards 
the close of the session, the member of the Senate who had charge 
of the bill, and who successfully carried it through that body, got 
out of touch with the "powers that be," and all of his bills were un- 
ceremoniously thrown aside in the House, and this was one of them. 

In 1904, the chairman of our Commissioners on Uniform State Laws, 
the late Thomas J. Keman, was the floor leader in the House, and 
through him the bill easily passed that body ; but this time opposition 
was encountered in the Senate, though finally the bill was passed, 
and promptly approved by the Governor. 

I am sure that the members of this Association, from their read- 
ing and study of cases in other jurisdictions are familiar with the 
Negotiable Instruments Law, and how this great and progressive 
State has failed, for over twenty years, to adopt it, seems to be al- 
most beyond comprehension; and I certainly hope that at the next 
session of your General Assembly, it, if not all of the other uniform 
laws, may be adopted in this State. The provisions of the Negotiable 
Instruments Law are so clear and precise that any intelligent man 
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may easily understand them and follow the law without difKculty. 
As most of the business of the world is now done by means of nego- 
tiable instruments, uniformity in the law governing them is of the 
utmost importance, and to the lawyer cft large practice, with clients 
scattered throughout the country, it is an indispensable help. How 
much more satisfactory is it to a lawyer, who is called upon by a 
client to know his rights as the holder of a piece of negotiable paper, 
which is made in another State, payable in a third, and where the 
parties reside, perhaps, in other States, to be able to turn to the 
Negotiable Instruments Law and answer the question immediately; 
but as to the States which have not adopted the Negotiable Instru- 
ments Law, the lawyer, before he may safely advise his client, must 
communicate with some lawyer in the State -whose laws he is re- 
quired to advise about. Strange as it may appear, opposition to the 
passage of the law was met with in many commercial States, such, 
for instance, as Maine, Indiana and Illinois, though upon what theory 
the opposition rested, it is hard to conceive; these States, however, 
adopted the law respectively in 1917, 1913 and 1907. 

While I desire above all things to see the Negotiable Instruments 
Law the law of this entire country, I cannot subscribe to the sug^ 
gestion of a former President of the Conference (Mr. Amasa M. 
Eaton, of Rhode Island, now deceased) , in his annual address of 1906 : 

"Let Congress adopt our Negotiable Instruments Law as the law 
governing negotiable instruments arising in the Federal Courts or 
arising under interstate commerce," because I do not believe an act 
of Congress could be given any such effect. 

To proceed with the work of the Conference: Another important 
law prepared by the Conference is the Uniform Waretouse Receipts 
Act, which I consider second in importance only to the Negotiable 
Instruments Law. Dealing in warehouse receipts is, as we all know, 
growing larger every day, and to States like yours (Texas) and 
mine (Louisiana), where our wealth is in agricultural products, the 
warehouse is as necessary to the realization of that wealth almost 
as the ground from which the wealth springs. The very moment 
that the law becomes certain and uniform as to warehouse receipts, 
that moment is an added value given to agricultural products. With 
the elements of risk eliminated or reduced to a minimum, higher 
prices will be paid than otherwise, and when a banker, no matter 
where he resides, may deal with a warehouse receipt, no matter 
where the warehouse is, with almost absolute certainty of the law, 
dealing will increase, there will be more competition, and prices will 
advance. The quantity of ag^ricultural products raised and sold in 
the South and West is so great that almost the smallest fraction of 
increase in price brings enormous wealth, and that increase in price 
is sure to come with that confidence which certainty of rights and 
obligations brings. There are no radical changes from the general 
law in this warehouse receipts bill, nor were there any in the Nego- 
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liable Instruments Bill. The 4raftsmen of each bill took the law 
as interpreted where there was no conflict, and where there was a 
conflict, followed the weight of authority, unless same seemed op- 
posed to the best principles of substantive law. As we all know, a 
great part of the law on any given subject is jurisprudence, and the 
best jurisprudence has been enacted into positive law in these two 
bills. 

Referring to the Negotiable Instruments Act, the Supreme Court 
of Massachusetts, in the case of Union Trust Company vs. McGrinty, 
212 Mass., 205, 98 N. E., 679, said: 

"The design (of the Negotiable Instruments Act) was to obliterate 
State lines as to the law governing instrumentalities so vital to the 
conduct of interstate commerce as promissory notes and bills of ex- 
change, to remove the confusion or uncertainty which arises from 
conflict of statutes or judicial decisions amongst the several States, 
and to make plain, certain and general the controlling rulee of law. 
Diversity was to be molded in uniformity. . . . Simplicity and 
clearness are especially to be sought.' The language of the act is to 
be construed with reference to the object to be attained. Its words 
are to be given their natural and common meaning, and the prevailing 
principles of statutory interpretation are to be employed. Care should 
be taken to adhere as closely as possible to the obvious meaning of 
the act, without resort to that which had theretofore been the law 
of this commonwealth, unless necessary to dissolve obscurity or 
doubt, especially in instances where there was a difference in the law 
in the different States." 

This decision is particularly interesting because it was the flrst 
case in which the important question of uniformity of judicial de- 
cisions in construing the uniform laws was considered, the court on 
this point saying: 

"In the interpretation of a statute widely adopted by the States 
to the end of securing uniformity in a department of commercial 
law, we should be inclined to give great weight to harmonious de- 
cisions of courts of other States, even if we were less clear than we 
are in this instance as to the soundness of our own conclusion.'* 

This Uniform Warehouse Receipts Act has been adopted in all 
of the States except Arizona, Georgfia, Indiana, Kentucky, Mississippi, 
New Hampshire, Oklahoma, South Carolina and Texas. It has been 
adopted in Alaska, in Congress for the District of Columbia and in 
the Philippine Islands. 

It became the good fortune of a Louisiana lawyer, Mr. E. T. Mer- 
rick (my schoolmate of 1873-1874 and 1875), to present to the Su- 
preme Court of the United States the flrst case involving the inter- 
pretation of any of the uniform laws prepared by the conference. 
The case is reported in 239 U. S., 520, 60 L. ed., 418, 36 Sup. Ct. Rep., 
J94, and is entitled "Commercial National Bank vs. Canal-Louisiana 
Bank & T. Co.," and was heard on appeal from the Circuit Court for 
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the Fifth Circuit, which had affirmed a judgement of the United 
States District Court, both courts sitting in New Orleans, and both 
having declined to give any effect to the provisions of the Uniform 
Warehouse Receipts Act, which was adopted in Louisiana in 1908. 

The Supreme Court, through Mr. Justice Hughes, reversed the judg- 
ment appealed from and maintained the rights of the holder of the 
warehouse receipts under the law of Louisiana, and on the ground 
of uniformity, as v^dll appear from the following part of the syllabus: 

"That the act is to be so interpreted and construed as to effectuate, 
its general purposes to make uniform the law of those States which 
enact it is a rule of construction that prevents the act from being 
regarded as an offshoot of local law to be construed in the light of 
decisions under former statutes of the enacting state, and requires 
the statute to be construed in the light of the cardinal principles 
of the act itself. 

"The uniform acts relating to commercial affairs have been enacted 
in various States for the beneficent object of unifying so far as pos- 
sible under our dual system of government the commercial law of 
the country, and to give effect, within prescribed limits, to the 
mercantile view of documents of title, and this principle should be 
recognized in construing the acts to the exclusion of any incon- 
sistent doctrine previously obtaining in any of the enacting States." 

This decision alone justifies all the work which the Conference of 
Commissioners has devoted to uniformity of legislation from 1892 
to date, because it makes a warehouse receipt under the uniform 
law of the same legal effect in every State which has adopted the 
law ; and considering the enormous dealings in merchandise by means 
of warehouse receipts, it seems to me that every State in the Union 
should now, without hesitancy, adopt the law. 

The case just above quoted was followed by the Supreme Court 
of Louisiana, in the case of Arbuthnot vs. Richheimer, decided May 
9, 1916, and reported in 139 La., 797, 72 So. Rep., 251, reversing the 
judgement of the trial court. 

The first paragraph of the syllabus, prepared by the court, reads as 
follows : 

"The Uniform Warehouse Act construed in uniformity with the 
views expressed by the Supreme Court of the United States in the 
case of Commercial National Bank vs. Canal-Louisiana Bank & T. Co.'* 

In connection with its public wharves, the City of New Orleans has 
constructed the most elaborate system of public warehouses possibly 
in the world, and if the decisions reversed by the Supreme Court of 
the United States, and by the Supreme Court of Louisiana, had been 
affirmed, the operations of these warehouses would have been greatly 
impeded and curtailed, if not entirely destroyed; because unless the 
receipts issued for goods in these warehouses carried with them com- 
plete and perfect negotiability, few owners of property would care 
to deposit their property therein. 
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I trust the members of this Association will carefully study these 
decisions, and I am sure after doing so, they will bend every effort 
to have the Uniform Warehouse Law adopted in Texas. 

At the Conference of 1909, after several years discussion, the Uni- 
form Bills of Lading" Act was completed by the Conference and sent 
out to the States for adoption; a few months previous to this con- 
ference there was a great meeting in New York, called by the Com- 
mittee on Commercial Law of the Conference, at which were rep- 
resented through their attorneys, practically every great railroad sys- 
tem of the United States, and when was discussed from every stand- 
point the Uniform Bills of Lading Law then under consideration by 
the Conference ; and when the committee completed its work the 
railroad attorneys expressed themselves satisfied therewith, and led 
the committee to believe that when sent out by the Conference it 
would be supported everywhere; the Conference completed its work 
the same year. At the time of the completion of this law, the juris- 
prudence of the Supreme Court of the United States, and many of the 
States, including Louisiana (but I am glad to say, not Texas), was 
that a railroad or other common carrier was not liable to the holder 
of a bill of lading acquired in good faith, without notice and for a 
valuable consideration, for the value of the goods represented by 
the bill of lading, unless the goods had actually been received by the 
carrier. 

In other words, a distinction was miade in favor of common carriers 
as to their responsibilities for the acts of their agents acting in 
the scope of their authority; a merchant gives to his clerk authority 
to sign promissory notes, but instructs him that he shall not sign 
or issue any unless the money is received therefor and placed to 
the credit of the merchant ; the clerk, however, in bad faith and in 
violation of his instructions, executes notes and gives them to some 
of his friends as an accommodation and the friends negotiate them 
for value before maturity; certainly in such a case the merchant 
would be liable thereon, and why should not the common carrier 
also be liable under similar circumstances? This distinction was 
brought about through a decision of the Supreme Court of the United 
States, holding that a bill of lading was both a receipt and a con- 
tract, and that in so far as it was a receipt it could, like other re- 
ceipts, be explained. 

The uniform law, in Sec. 23, holds the carrier liable "if ' a bill of 
lading has been issued by a carrier, or, on his behalf, by an agent or 
employee, the scope of whose actual or apparent authority includes 
the issuing of bills of lading." In States where the law and juris- 
prudence coincided with the uniform law the railroads supported it' 
but in other States, where the uniform law changed the existing law, 
they directly or indirectly opposed its adoption, though the law has 
been adopted in a good many States. 
For many years since the adoption of this uniform law, the Coin- 
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mittee on Commercial Law of the American Bar Association has been 
earnestly at work in the effort to have Congress adopt the uniform 
law so that its provisions would become a rule of practice in the 
Federal courts; and finally at the 1916 Session of Confess the law 
was adopted, but with several changes insisted upon by the railroad 
representatives, the effect of one of which was to nullify the pro- 
vision above quoted, so far as large cities are concerned, in cases 
tried in the Federal courts, because there has been inserted in the 
Federal law, in the section above quoted, a provision that the author- 
ity of the agent must not only be to issue bills of lading, but to receive 
the goods; and we all know that, except in small places, the clerk 
who receives the goods is not the clerk to issue the bills of lading. 
I certainly hope that at an early date Congress may remedy this 
defect in the law. 

The Bill of Lading Law has been adopted in twenty-one States, in- 
cluding my ovvn, but the effect of the adoption by Congress of the 
provision above stated, which after all merely presents a rule of 
evidence for the Federal courts, will create two systems of juris- 
prudence in States which have adopted the law, or which, like Texas, 
hold the principle of law without adopting it, because the Federal 
courts, no matter what the State law may be, will give effect to the 
Federal statute, and, of course, the State courts will follow the 
State statute. 

I remember many years ago, in my own office, there was the case 
of Friedlander vs. Texas & Pacific By. Co., involving this question, 
which we brouight in Texas, knowing the jurisprudence of Texas and 
hoping to get relief there, but the railway company promptly trans- 
ferred the case to the Federal court, and we lost out in the Circuit 
Court and in the Supreme Court of the United States. 

At the Conference, in 1903, Professor Ames, Dean of the Harvard 
Law Schoool, volunteered to prepare, in course of time, a uniform 
law of partnership, and showed in a few words the great diversity 
of the laws relating to partnership in this country. I doubt if there 
are two States where the laws are similar; their wording may be 
alike, where there is any statute law on the subject, but the con- 
struction of same by the courts, or the interpretation of the c6m- 
mon law as applied to partnerships, is nowhere alike. In such a 
chaotic state did the learned professor find the law that he announced 
to the Conference that he would not undertake to prepare a uniform 
law, unless it was the sense of the Conference that what he described 
as the mercantile idea of a partnership, as opposed to the legal idea, 
should be followed in the uniform law. That idea is given in Bouvier 
as follows: 

"That a partnership is an entity, distinct from the partners, is 
the view of the business world everywhere, and such is the state of 
tno law where the civil law is in force. In our law (meaning, of course. 
States which follow the common law) the partnership has not been 
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clearly recognized as an entity. In an action at law, at least, the 
partners alone are recognized as parties at interest, yet even at law 
certain doctrines are explained only by recognizing the firm as an 
entity. The courts of equity show more recognition of the true char- 
acter of a partnership; but even in equity this has not been made 
clear imtil recently. There is now, however, a istrong disposition oa 
the part, of the courts to recognize the mercantile doctrine.'* 

A student of the law, or a lawyer just beginning practice, when 
confronted with this description of a partnership, would certainly 
conclude that what he thought was a very simple matter, was really 
of the greatest uncertainty. Louisiana, whose system of laws we law- 
yers of Louisiana believe the greatest and best the world has ever 
seen, has adopted as part of its civil law the naercantile idea of the 
partnership, for with us "a partnership is, in contemplation of law, 
a moral and civil being, distinct from the persons who compose it^ 
and having particular rights and attributes." 

The Conference, in accordance with the suggestion of Professor 
Ames, instructed him to prepare the uniform partnership act on the 
basis of the **entity'* idea, and he did so, but before discussion of it 
was completed in the Conference, he passed away, and the work was 
entrusted to Professor William Draper Lewis, I>ean of the Law School 
of Pennsylvania, and he induced the Conference, to reverse its farmer 
action and adopt the aggregate idea, and the Uniform Partnership 
Law, finally completed by the Conference in 1S14, is so drawn; this, 
in my humble judgment, is a backward step, and will prevent the 
law from ever being- adopted in my State, and I believe in many 
others. It has so far been adopted in seven States and the Terri- 
tory of Alaska. 

The Conference of 1916 completed a uniform law of limited part- 
nerships complementary to the Uniform Partnership Act adopted in 
1914 ; but I think one provision thereof will prevent it from being 
adopted in many States, and that is the provision which provides that 
a man may be both a general partner and a limited partner in the 
same partnership at the same time. The Conference was very much 
divided on this question, but the majority approved the report of the 
committee containing the provision which is a very novel proposition, 
U> say the least of it. 

A very important Uniform Act was discussed in 1916 and 1917, and 
referred back to the committee, being a uniform law of conditional 
sales, but that, too, has a provision, which I think will destroy its 
popularity, and that is for a deficiency judgment where the vendor 
in a conditional sale elects to cancel the sale and receive back the 
property. 

This law will come up again for final determination in 1918, and 
I hope this provision may be eliminated. 

Another important act which the Committee on Commercial Law 
has under consideration, and which was prepared and partially con- 
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sidered last year, is a uniform law on the subject of fraudulent con- 
veyances, which I believe, when completed this year, will be found 
to fill a long-felt want. 

The Uniform Stock Transfer Act was completed by the Conference 
in 1909, and has now been adopted by thirteen States and the Terri- 
tory of Alaska. 

It seems to me that the campaign of education regarding this law 
has either not been so effective as it should be or, for some reason, 
has fallen on deaf ears, because the law is one which ought to be uni- 
versal, for the trading in certificates of stock is next in volume of 
commerce to the trading in agricultural products, and certainty in 
the law regarding the rights of transferees and pledges of shares 
of stock is much to be desired. We adopted the law in Louisiana 
the first year it was completed by the Conference. Briefly, I might 
state that the effective provision of the law is that unless in accord- 
ance with the charter or by-laws of the corporation issuing the stock, 
some provision is printed on the certificate requiring notice to the 
corporation ,of a sale or pledge, or other restraint on negotiability, 
the sale or pledge is perfect by written transfer from the holder, 
without notice of any kind to the corporation. 

During the discussion of the Uniform Stock Transfer Act in the 
Conference, the question was presented as to which would be the 
certificate entitled to recognition, a lost certificate, if it should after- 
wards turn up, or the certificate issued In lieu thereof, and no sat- 
isfactory conclusion was reached, but in the case of State ex rel 
Louisiana State Bank vs. Bank of Baton Rouge, 125 La., 138, 136 Am. 
Stat. Rep., 332, 51 So. Rep., 95, our Supreme Court solved the ques- 
tion in this language: 

"The issuance by a corporation of a certificate for shares of its 
capital stock is a declaration to the world that the x>erson named 
is the owner of the stock called for by the certificate; and a pur- 
chaser of the Stock, who acquires it in good faith for value, and in 
the usual course of business, and to whom the certificate, properly 
indorsed, is delivered, Is entitled to be recognized bj'' the corporation 
as the owner of the stock and cannot be required, as a condition: 
precedent to such recognition, to litigate his title with a third per- 
son, who claims under a certificate which had previously been sur- 
rendered and canceled ; the question whether the cancellation and 
the issuance of the new certificate were authorized being one which 
the corporation and such third person must settle between them- 
selves." 

While it is true that in this case the question before the court 
involved a canceled certificate, the reasoning equally applies to a lost 
certificate. 

Two Acts completed and recommended to the States in recent years 
l3y the Conference deserve consideration and adoption; they are: 
The Uniform Foreign Wills Act, of 1911, and the Uniform Probate 
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Act, of 1915 ; these two aets make valid in every State adopting them, 
a will vJBilid where made or valid at the place of the testator's domicile, 
and recognize the probate of wills granted at the domicile of the tes- 
tator. The first law has been adopted in ten States and in Alaska, 
and the other in four States. 

I was very much surprised to learn a few years ago in a case) 
placed in my hands and still pendinig, that in New York a will made 
at the domicil of the testator, and in accordance with the laws 
thereof, would not be recognized in New York unless made also in 
accordance with the laws of that State, except as to personal prop- 
erty; and a legatee under such a will in Louisiana stands the risk 
of loosing a very large estate in New York unless, before the case 
is finally settled. New York adopts the Uniform Law; not that such 
adoption would have the effect of depriving anyone of rights ac- 
quired previous to the adoption, but because in this jxarticular case, 
in the absence of legal heirs of the testator, the State would receive 
the property, and I do not think that a State would take property if, 
when the time comes to finally receive it, there is a law in existence 
which would give it to the one named by the deceased. 

The National Divorce Congress of 1906, in which every State In 
the Union but two was represented, delegates also being present from 
the District of Columbia and from the Territory of New Mexico, 
prepared and recommended to the States a most elaborate law of 
divorce and annulment of marriage, and the san^ was approved by 
the Conference of Commissioners in 1907, but has been adopted in 
only three States — Delaware and New Jersey, in 1907, and Wisconsin, 
in 1909 — considerably modified, except in New Jersey, and several 
times amended in Wisconsin. At the Conference of 1916, the Special 
Committee on Marriage and Divorce, of which Judge Andrew A. Bruce 
of the Supreme Court of North Dakota, is chairman, was advised by 
the Conference that it was competent for the committee to consider 
and report to the Confei^nce amendments to this law, and if amended 
in the one. particular hereafter referred to, I believe it will be adopted 
in many States. 

The Supreme Court of the United States, in the case of Haddock 
vs. Haddock, 201 U. S., 562, 50 L. ed., 867, 26 Sup. Ct. Rep., 525, 5 Ann. 
Cas., 1, the majority opinion, concurred in by four other justices, 
being pronounced by Mr. Justice White of Louisiana (now Chief 
Justice), held in the strongest terms that one of the spouses could 
not acquired a domicile for the purpose of divorce, and this has been 
the law of Louisiana for over one hundred years. The Unifortn Di- 
vorce Law, however, allows this to be done, by providing that either 
spouse may acquire a domicile, and at that domicile suit for divorce 
may be broinght; so that there might be this condition of affairs — a 
husband brings suit against his wife for divorce in one State and 
she brings suit for a divorce against him in anothei* State, when 
there would be a race of judicial process to see who could obtain judg- 
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ment first. At the meeting of the International Law Association, at 
Portsmouth in 1907, when, the divorce question was under discussion, 
Mr. Walter George Smith, now President of the American Bar Asso- 
ciation, who was chairman of the Committee of the Divorce Con- 
gress which prepared the law, was forced to admit that under the 
law as writte>n, exactly what I have above outlined might happen, 
and in this provision is the weakness of the Uniform Divorce Law. 

No law should be on the statute book which, in effect, would allow 
a husband to kiss his wife good-bye and then depart to be married 
In another State. 

No State should have jurisdiction of' a suit for divorce unless the 
cause of action arose therein, or the parties lived therein as man 
and wifies, or unless the marriage was contracted there, where in 
cases as have sometimes unfortunately happened, the contracting par- 
ties seperate at the altar; only in this way is there fairness to the 
defendant; because the spouse leaving the matrimoniol domicile or 
the place of marriage would then know that at any time a s>uit 
might be broujght for divorce in that State, and, therefore, he or she 
could not plead ignorance, as is the case where a new domicile i& estab- 
lished by one of the spouses unknown to the other, simply as a pre- 
liminary to a divorce proceeding. 

For many years the Conference has had under consideration a 
Uniform Incorporation Axst, but, owing to the great diversity of opin- 
ion on this important subject, the law has not yet been completed, 
but the failure to complete it is entirely in line with the policy 
of the Conference, which is never to send an act out to the States 
until every possible objection thereto has been considered and re- 
considered and, as far as possible, all conflicting views brought into 
harmony, so that the act when completed will represent the best 
thought on the subject as found in the decisions of the various courts 
of last resort. 

Independently of commercial matters, the Conference has adopted 
three other laws of great interest to the people of this country and 
which, while probably never to be adopted as uniform laws, are of 
great assistance to other States as model laws in legislating on the 
important subjects repneisented thereby; these are: the Child Labor 
Law, completed in 1911, the Workingmen's Compensation Law, com- 
pleted in 1914, and the Land Hegistration Law, completed in 1916. 

The Torrens System of Land Hegistration is now the law in seven- 
teem States (has this year been passed in the Senate of my State, 
and is now pending in the House of Representatives), all of which, 
except six, adopted it after 1904, when the subject was taken up by 
the Conference, and no doubt the publicity given thereto and the 
educational campaign conducted thereby have been the moving causes 
of the adoption of the law in most, if not all, of the States; and so 
it is, to some. extent, regarding the Workingmen's Compensation Law 
and the Child Labor Law, for no doubt the actiou. of the Legislatures 
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of many States was first called to these subjects through the work 
of the Conference. 

Certainly the Federal Workingmen's Compensation Law and the 
law prohibiting the Transfer in Interstate Conmierce of Products 
of Child Labor (which, I regret to say, has been declared uncon- 
stitutional through a five to four decision of the Supreme Court of 
the United States), had their origin entirely in the work of the 
Conference; and so it will be with the Torrens System of Land Reg- 
istration, which Congress has now under consideration for the Dis- 
trict of Columbia. 

Mr. E. C. Massie, one of the Commissioners from Virginia and for 
many years chairman of the Committee of 'the Conference on the 
Torrens System and Kegistration of Land Titles, has recently writ- 
ten a history of the law, and all interested in the subject are advised 
to obtain a copy thereof. 

The Federal Commission on Rural Credits, to whose work and re- 
ports is largely due the passage of the Act to Establish the FaUrm 
Loan Banks, in 1914, said in its report to the Senate : "Every student 
of the subject must conclude that the States should adopt some sys- 
tem of State guaranty of title as, for instance, the Torrens System. 
It is against the best interest of the general public to have possible 
legal disputes over the ownership of land." 

And in the report made in February 15, 1916, by the Senate Com- 
mittee on Banking and Currency, this apx)ears: 

"It is wiell understood that the laws in the several States vary 
as to land titles, registry, exemption, homestead rights, foreclosure, 
and equities of redemption. It is, therefore, made the duty of the 
farm loan* board to investigate these questions in. each State, and to 
declare mortgages ineligible as security for farm loan bonds- in those 
States where the laws do not give adequate protection to those loan- 
ing on first mortgages. Very few, if any, States will fall within this 
rule, and they will doubtless amend their laws promptly in order 
to bring the benefits of the farm loan system within reach of their 
citizens." (Senate Calendar No. 135, Report No. 144, pp. 12-13.) 

Mr. Massie crystallizes these two reports as follows: "In other 
words, the States are put on notice that they must adopt the Tor- 
rens System if they wish to bring the benefits of the farm loan system 
within reach of their citizens." 

In 1915 the -Conference, created a new committee "On the Adop- 
tion of Approved Acts," the name of which, however, was in 1916 
changed to the "Legislative Committee," and through its most un- 
tiring and active chairman, Mr. S. R. Child of Minnesota, it is bring- 
ing to the attention of the general assemblies of the different States 
the importance of adopting the uniform laws; and a special cam- 
paign will be conducted in each one of the States where the general 
assemblies meet next year, by this committee, and large results will 
no doubt flow from its work. 
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I must mention the work of one other committee, that on the 
"Uniformity of Judicial Decisions," of which Judge Henry Stockbridge, 
of the Supreme Court of Maryland, is chairman; this committee, by 
an elaborate system of card indexes, has placed at the disposal of 
every judge and lawyer of the United States every decision where 
any of the provisions of any of the uniform laws have been construed 
and so arrantged by sections of the law that in a moment a reference 
to any decision can be furnished. I have had opportunity to use the 
work of this committee, and I amderstand that the judges of many 
courts of last resort have kept in touch with it so as to assist in 
reaching proper conclusions on what is now a recognized branch of 
the law. 

The Library of Congress, at the suggestion of Mr. Child, has ar- 
ranged for a department "On Uniform Laws," and with seperate 
classifications and indexes has made it easy for any student of the 
subject to familiarize himself with all available literature on this 
subject. The Bar Association of Louisiana has created a similar de- 
partment in its Law Library, and in time, I hope, all States will do 
likewise. 

A movement is now under way in Canada to unify the laws of the 
different provinces, and to this work Mr. Charles T. Terry has given 
great assistance, and at the Conference of 1916 stated what had 
been done and what was contemplated in this regard. 

Conferences have been held under the auspices of the United States 
Government regarding Uniform Commercial Laws for the twenty- 
one American Republics; and this work, if successful, will be the 
greatest help to business of all kinds in America. 

Two conferences have been held at the Hague in the effort to pre- 
pare a uniform law of bills and notes for the entire world and though 
the European war has prevented the full fruition of this work, it is 
certain to fbe taken up in later years and carried to a successful 
termination. 

The tentative law prepared by these conferences is based on the 
Eniglish Bills of Exchange Act and the Negotiable Instruments Law, 
prepared by the National Conference of Commissioners on Uniform 
State Laws, though in some respects, but not the most important, 
it follows neither. 

The integrity of the States is the integrity of each State; with 
the disappearance of the States the Nation would soon cease to exist, 
and it should be the duty of every lover of his country to work within 
his State for that State, and for the laws of each State as far as 
necessary and feasible, to be uniform vrith the laws of every other 
State. The functions of the National Government should never be so 
exercised as to interfere with the domestic concerns of the States, 
and the States should not surrender, even tacitly, any part of their 
right to legislate for themselves and, through uniformity in legisla- 
tion, indirectly for the citizens of other States, but should oppose 
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by every means in their power the encroachments of Federal leg- 
islation. It is easy to fo.resee that, in the minds of many ©f those 
now high in authority in this country, the one idea is a centralized 
government. 

If these statesmen and publicists had their way, the States would 
be relegated to dependence for their laws upon the Federal Congress ; 
and who is it that wants this centralized legislation? Who was it 
that for years have clamored in the halls of Oooigress for a Naitonal 
insurance law? Who was it, in defiance of the decisions of the Su- 
preme Court of the United States, wanted a declaration from Con- 
gress that insurance was conmiierce? Did the people as a whole ask 
for such legislatiiom? Did the States demand it. or want it? No; it 
was the. great insurance companies, led by the president of one of 
them, then a member of the Senate, who demanded this legislation. 
And why did they want it? Simply because it would be easier for 
them to comply with one law, when passed by Congress, than with 
the lawts of the several States where they intended to do business. 
And who was it that wanted a National incorporation law? Has 
any considerable number of people asked for it? Or is it not simply 
the desire of the great corporations of the country? A fiction of law 
says that a corporation created by one State cannot do business in 
another, except as allowed by that State; but that principle, which 
I call a fiction, has been destroyed by the Federal courts ignoring 
State laws. Of course, corporations which do business in many States 
want to be relieved of State control, of State supervision and of 
State taxation^ Are the States prepared to surrender their sovereign 
independence to the money power? If not, let them see to it that the 
encroachment of Federal legislation goes no further, and that uni- 
formity of legislation is brought about by the acts of the States 
themselves. The decision of the Supreme Court of the United States, 
in the case of the Metropolitan Life Insurance Company of New York 
vs. the City of New Orleans and others, 205 U. S., p. 395, if not over- 
ruled in some form by Congressional interference, will do more to pro- 
tect the States against foreign corporations and give to the States 
the rights to which they are entitled, than any case decided for 
many years. In that case, the insurance company was held liable for 
taxes upon promissory notes negotiated, signed and paid in Louisiana, 
but removed to New York by the company and only sent to Louisiana 
for collection. The effort of the insurance company to obtain pro- 
tection of the Louisiana laws in negotiating its loans and collecting 
its notes and then avoid responsibility and i)ay no taxes thereon, 
was frowned upon by the Supreme Court, and the obligation of the 
CQmpany which obtained its protection from the laws of Louisiana, 
to pay taxes to Louisiana, was maintained and upheld. The large 
insurance companies would like such legislation from Congress as 
will relieve them from taxes to the States, and this plower of tax- 
ation will be taken from the States if we ever have a Federal in- 
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s>urance law or a Federal incorporation law. To the credit of Con- 
gress be it said that corporation influence never has been sufficient 
to have it pass a law declaring^ insurance to be commerce, after the 
Supreme Court of the United States, the greatest court in the world, 
had so often decidied to the contrary. But we may not always have 
so conscientious a Congress, and it, therefore, behooves the States, 
through public sentiment, to take a stand against any such pernicious 
legislation. 

What is known as the trust evil, is the greatest evil of the times, 
and the trust evil is a great, evil, because the Stateis, which create cor- 
'porations and without whose encircling arm and protection a corpora- 
tion can do no business, are deprived of control of corporations 
through the usurpation of the Federal courts. The words of Thomas 
JefCereson were prophetic, but the prophecy has been fulfilled: 

"The judiciary of the United States is the subtle corps of sappers and 
miners, constantly working underground to mine the foundations of 
our confederated fabric. They are construing our Constitution from, 
a co-ordination of a general and special government to a general and 
supreme one alone." 

When I sx)eak of the Federal Judiciary, I speak of the system and 
not of individual judges, because there is no judge within my ac- 
quaintance!, either personally or through study, against whom indi- 
vidually a word may be said, though we of the South, in times past, 
could not always say this; but it is the system against which I speak 
particularly as applicable to what are euphemistically termed foreign 
corporations. Imperceptibly, and perhaps unintentionally, the fact 
is that the corporations believe they own the Federal courts, for I 
do not think in one case in a thousand, where the corporation is de- 
fendant, that is brought in the State court, does the corporation allow 
the case to be tried there, if it may be removed to the Federal courts. 
A corporation goes into a State other than that of its creation to 
do business ; it receives for its officers, its agents and its property 
every protection from the iState. The Federal government as such 
reoiders it none. It calls upon the State for police protection, and 
for protection through the criminal courts, and yet, when suit is 
brought against it to enforce one of its contracts or to respond to 
damages for wrongs committed, it immediately takes from the State, 
through its courts, the right to adjudicate the issues presented in 
the case ; and to say that this is done because the State courts will not 
do justice to the corporation is a disgrace to the man who utters it. 
If the corporation feels it cannot gat justice in the courts of a 
State, then it should stay out o(f that State and not do business there- 
in; but any right to which the foreign corporation may be entitled 
under the Constitution and laws of the United States, which are 
paramount to any Stat-e law, no State can deprive it of, for the 
United States Supreme Court sits in Washington to prevent just such 
errors. Take the street railways of most of the cities, which are 



Digitized by VjOOQiC 



Texas Bar Association 301 

now leased or owned by foreign corporations. Without the consent 
of the State where they do business they oould not lay a foot of 
track or run a car for five minutes, and yet the corporation takes 
upon itself to say whether or not, when sued, it will allow the State 
courts to retain jurisdiction of the case or whether it will take the 
case to some other forum. State control and supervision over cor- 
porations can never be complete until the Federal courts are de- 
prived of all jurisdiction over corporations, a jurisdiction which the 
Constitution does not give and which should have never been usurped. 

To what extent does the judicial power of the United States ex- 
tend? SiBction 2 of Article III of the Constitution says: "Between 
a State and citizens of another State, between citizens of- different 
States, and between a State or the citizens thereof and foreign States, 
citizens or subjects"; and for the purpose of the present discussion, 
all we need to do is to determine what "citizen" means. Again re- 
f erreing to Bouvier we find : 

"In American law alone, one who, under the Constitution and laws 
of the United States, has a right to vote for representatives in Con- 
gress and other public officers, and who is qualified to fill offices in 
the gift of the people." 

Of course, if matters as now drifting are carried to theit evident 
conclusion, a corporation may meet the definition of Bouvier, and 
we may have a corporation for Congressmen, Supreme Court Justice 
or President. But does anyone believe — can anyone conscientiously 
say — ^that the word "citizen," in the article . of the Constitution just 
quoted, meant anything- more than it said? It meant a person, a 
being' made in the Divine image, and not a. corporation which has 
no sQul. 

The great Marshall, the expounder of the Constitution, in the well- 
known case of Bank of the United States vs. Deveaux, 5 Cranch, 61, 
said: "A corporatito-n aggregate cannot, in its corporate capacity, be 
a citizen." This is oommjon sense and reason, and it is a great pity 
that it has ever been departed from. The corporation involved in 
that case was a corporation created by the laws of the- United States, 
and yet the jurisdiction of the court was held to be determined by 
the citizenship of the members composing the corporation, and that 
the corporation itself was nothing with reference to the jurisdiction 
of the Federal courts. We note that in many of the affairs of the 
day the dollar is put above the man, and, by the United States oooirts 
taking jurisdiction over corporations as citizens, the thing is put 
above the individual. As to corporations, the court presumes that 
the inoorporators are citizens of the State of the formation of the 
corporation, but as» to partnerships the courts will not take juris- 
diction unless every partner may sue oi^be sued in the Federal courts. 

The dissenting opinion of Mr. Justice Daniel in the case of Coving- 
ton Drawbridge Co. vs. Shepard, 20 Howard, 234, must commend itself 
to all. It is as follows: 
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"In dissenting from the court in this case it is not designed to re- 
iterate objections which in several previous instances have "been ex- 
pressed. I will merely remark, with reference to the present deci- 
sion and to others in this court, numerous, as they are said to have 
been, that they have wholly failed to bring conviction to my mind, 
that a corporation can be a citizen, or that the term citizen can be 
correctly understood in any other sense than that in which it was 
understood in common acceptation when the Constitution was 
adopted, and it is universally, by writers on government, explained 
without a single exception." 

When we read this opinion, brief though it be, but every word 
breathing with logic, it is almost impossible to believe that the court 
ciould ever have held otherwise, and could have overruled, as it did 
in 2 Howard, 497, 16 Howard, 314, and 20 Howard, 227, the decision 
of Chief Justice Marshall in the Deveaux case. It is worthy of note 
that Marshall had ceased to be a member of the court before the 
overruling began. 

In the case of Ohio and Mississippi Kailroad Company vs. Wheeler, 
1 Black, 286, the learned reporter, evidently from his legal educa- 
tion, not in sympathy with the ruling of the court, in the headnotes 
practically stated the law, as it ought to be: "A corporation is not 
a citizen wJthin the meaning of the Constitution of the United States, 
and cannot maintain a suit in the courts of the United States against 
the citizens of a different State from that by which it was chartered, 
unless the persons who compose the corporation body are all citizens 
of that State." With this declaration of the law no one can find 
fault; but, of course, the presumption of citizenship in the corpora- 
tion was brought into play, and the usurpation continued. It seems 
to me, however, that the Supreme Court is not satisfied with the 
present condition of affairs, and that only stare decisis stands in 
the way of a return to first principles, for in the case of St. Louis 
and San Francisco Railway vs. James, 161 U. S., 563, where the ques- 
tion before the court was as to the citizenship of a corporation 
created under the laws of two States, the court said : 

"We are unwilling to sanction such an extension of a doctrine 
which, as heretofore established, went to the very verge of judicial 
power. That doctrine began, as we have seen, in the assumption 
that the State corporations were composed of citizens of the State 
which created them ; but such assumption was one of fact, and was 
the subject of allegation and traverse, and thus the jurisdiction of 
the Federal courts might be defeated. Tbeai after a long contest 
in this court, it was settled that the presumption of citizenship is 
one of law, not to be defeated by allegation or evidence to the con- 
trary. There we are content^to leave it." 

When the Supreme Court of the Unitcid States takes occasion to 
describe a line of decisions which gave to the United States courts 
a certain jurisdiction by stating that the doctrine announced in the 
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decisions "went to the very verge of judicial pawer," it is very evi- 
dent that the oooirt knew that the doctrine was wrong, but did not 
have the courage to set it aside. But the time will come in the 
changed condition of affairs, brought about by a proper appreciation 
of the rights of the people, when the pernicious doctrine tiiat a cor- 
poration is a citizen, for the purpose of giving jurisdiction to the 
Federal courts, will be annulled and set aside. 

If corporations are citizens within the meaning of Section 2 of 
Article III of the Constitution, then they ought to be citizens under 
every other article of the Constitution; but the Supreme Court has 
not so held. 

In Paul vs. Virginia, 8 Wall., 168, which a former president and 
many others desired to see reversed, the court held that corpora- 
tions were not citizens within the meaning of Section 2, of Article 
IV, which says: "The citizens of each State shall be entitled to all 
privileges and immunities of citizens in the several States" ; and 
further recoignized in that case that States had some rights, by hold- 
ing that the privileges and immunities referred to meant those.-which 
a citizen received from other States, because he was a citizen of 
one State. 

In an address delivered several years ago, an eminent ex-Senator 
said: "In my view, almost any evil can better be born© than the 
infliction of a grievous wound upon our cooistitutional system of 
government, which is dual in its character, combining the sovereignty 
of the Federal and separately of the State govemmsents. Through a 
hundred years during which we have grown up a Nation of over 
80,000,000 persons, all in all, the most powerful in the world, the 
Constitution has been adequate." That is pretty sound doctrine, of 
which we cannot have too much just about this time of efforts to 
stretch, ride rough-shod over and treat the Constitution as a dream 
of "back-date" and "has-been" statesmen. 

But the quoted statement of the distinguished gentleman, unfor- 
tunately, did not accord with his actions while a National legislator; 
but, if he now sees in the proper light that the integrity of the 
States should not be entrenched upon, his conversion gives great hope 
for a similar improvement in others. 

While I am not prepared to indorse by any means all the doctrines 
of William J. Bryan, yet what he said in an answer to ex-Senator 
Beveridge, is directly pertinent to this paper as to the Federal courts, 
and a brief extract may not be out of place : 

"If he will review the history of the last twenty-five years, he 
will find that the very corporations which he now charges with being 
friendly with State rights have constantly defied the States and sought 
shelter in the Federal courts. Whenever a State has attempted the 
regulation of rates, the railroads have at once invoked the power of 
the Federal courts to enjoin and suspend. The United States courts 
are now filled with suits that ought to be tried in the State courts, 
but which are dragged into the Federal courts for two reasons — 
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first, to get them as far away from the plaintiffs as to make litiga- 
tion expensive, and, second, to secure trial before judges who are 
appointed for life by Federal authorities, and often upon the rec- 
ommendation of corporate representatives." 

Deprive the Federal courts of jurisdiction over corporations, and 
the trust question will regulate itself. In the very nature of thingfs 
uniformity of legislation will follow, but it will be uniform legislation 
by the States, each acting for itself and with a just regard for the 
rights of all. 

It is almost an insult to a sovereign State for a corporation to 
claim that it cannot get justice in civil matters in the courts of the 
States when, without the protection of the State, its property would 
be at the mercy of evildoers. 

I do not propose to argue the question whether this country is a 
Nation with a big "N," or whether it is a confederation of States; 
but that the States created the Constitution, that the States adopted 
it, and that the States keep it alive, is apparent throughout that great 
instrument. 

I know the argument of many has been that, because the preamble 
of the Constitution begins v^th "We, the people of the United States,*' 
that, therefore, the Constitution is the work of the people in their 
individual capacities as a whole and not as States; but this argu- 
ment is unsound and cannot bear the test of analysis. We all know 
that the preamble is no part of a law, and while "in the interpreta- 
tion of a statute, though resort may be had to the preamble, it can- 
not limit or control the express provisions of the statute.". 

The Constitution was adopted not by the delegates representing 
the people, but "by the unanimous consent of the States present," 
and we all know that the ratification of nine States was necessary 
for the establishment of this government. 

So essentially is the Constitution the act of the States that it 
cannot be amended except by the States. Of the one hundred mil- 
lions of persons in this country, supposing that every one were a 
voter, the unanimjous vote could not change a letter or syllable of 
the Constitution, while the action of the States might reach a con- 
dition that the vote of one legislator might be sufficient to change 
the Constitution, and this because that legislator's vote determined 
the vote of his State. 

Let us strive, through uniformity of laws, to strengthen the power 
of the States, and no law can lay any claims to uniformity, even in a 
single State, with the present jurisdiction of the Federal courts as 
to corporations. 

We have one kind of justice for those who may go in the Federal 
courts — 'Usually corporations — and another kind for those who must 
remain in the State courts. The United States Supreme Court, the 
bulwark of the people's liberties, will never rise to its greatest height 
until it returns to the doctrine of Chief Justice Marshall, and holds 
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that corporations, as such, are not within the jurisdiction o^ the 
Federal courts. 

Restore to the States that absolute control over corporations, which 
they should have because corporations are creatures of State law, 
just as inheritance laws must be administered by the State courts, 
and we shall soon need no "trust busters," no national corporation 
laws, and no efforts by acts of Congress to overrjile the courts; but 
we shall have orderly, legal and just control of corporations, with 
the Supreme Court of the United States to protect them, should the 
State courts infringe such rights as they may have legally under the 
Constitution; and when the States have the proper control over cor- 
porations uniformity of legislation will follow, so that a railroad 
running through many States, or other corporations doing business 
in many States, shall receive equal protection in all of them, and 
the rights of the people will be protected as well as the so-called 
rights of corporations. 

One of the candidates for governor in my State, in 1907, in his ad- 
dress to the people, so forcibly and in few words sets forth how we 
should reserve the rights of our States that with his permission I 
quote two paragraphs therefrom: 

"I believe that the safety of our political institutions and the per- 
petuity of our splendid principles of popular government are bound 
up in the integrity of the State. The State is the unit in the gjov- 
emmental system; hence the weakening of the fundamental unit 
means the sapping of the foundation upon which popular government 
rests. 

"Therefore, wise and far-seeing statesmanship demands that the 
growing tendency to abandon these principles, manifested by men 
who have become weary of the long and thankless task of guarding 
this bulwark of the people's rights, should be firmly resisted. The 
usurpation on the part of the Federal government of the powers re- 
served to the State on the one hand, and, on the other the tendency 
of weaklings in official positions in the States to surrender to the 
Federal government the rights appertaining to the State are equally 
menacing to the general welfare." 

I love my country, as I am sure does every one before me; I glory 
in its greatness, know that it is greater today than it was yesterday, 
and will be still greater tomorrow; but I love my State, my native 
State, and I want that State and every other State to occupy the 
I)Ositian which the framers of the government intended they should 
occupy. 

And to turn over the control of the States to corporations, foreign 
corporations as they are called — ^tramp corporations as many of 
them are — ^must never be done; but unless a stop is put to Federal 
legislation and the jurisdiction of the Federal courts over corpora- 
tions, the States will soon exist in name only. 

But we need not despair; the time will come when the important 
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principles of constitutional government, which, now lie dormant, will 
rise again and, in the grand words of Lincoln: "Let ns have faith 
that right makes might, and in that faith let us do our duty as we 
understand it." 

The President : I now declare the election of oflScers for the 
ensuing year in order. 

Mr. Allan D. Sanford: Mr. President: It is a privilege, 
gentlemen, to present the name of any man to this Association 
for the office of President. It is an added pleasure to that priv- 
ilege when the man who is to be named is one of the highest 
order, and a lawyer of the first, class. It is still an additional 
pleasure when that man is a lovable fellow. Cecil Smith pos- 
sesses all these qualities. I am especially glad to present the 
name of Hon. Cecil Smith of Sherman for the office of President 
of the Association. (Applause.) 

Mr. Moseley: I second the nomination and move that nomi- 
nations be closed and Mr. Smith elected by acclamation. 
The motion was seconded and unaniyiously adopted. 

The President: Will Mr. Sanford and Mr. Barwise accom- 
pany the handsomest member of the Texas Bar Association to 
the chair?. (Applause.) Gentlemen of the Association, the 
Honorable Cecil Smith, wholly unknown to you. (Laughter 
and applause.) 

Mr. Smith : Gentlemen of the Association : The time is too 
short and my vocabulary too limited to express my appreciation 
of the honor you have conferred. I thank you. The next order 
of business is the election of a Vice-President. 

Mr. Dillard: Mr. Chairman and Gentlemen: Labor faith- 
fully done, duty conscientiously performed, does not always 
receive, but it ought always to receive, its merited reward. The 
chairman of our Board of Directors has done his labor well, ac- 
complished his duties efficiently. I am sure that this Associa- 
tion will be glad to elect him to that higher offijce. I nominate 
as Vice-President of this Association Hon. Lee Estes of Tex- 
arkana. (Applause.) 
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Mr. Moseley : I second the nomination, and move that nom- 
inations close and that Mr. Estes be elected by acclamation. 
The motion was seconded and unanimously adopted. 

Mr. EfeTES : Gentlemen : I appreciate this honor very highly, 
and assure you I will do my very best to serve you acceptably. 
(Applause.) 

The President: (Mr. Smith in the chair) : The next order 
of business is the election of the Board of Directors : 

Mr. Barwise: Mr. President: I nominate the following 
capable Board of Directors : Claude Pollard, chairman, of Hous- 
ton; Richard Mays of Corsicana, W. C. Wear of Hillsboro, "W. 
A. Wright of San Angelo, and A. H. Britain of Wichita Falls. 

Mr. Moseley : I second the nomination, and move that nom- 
inations be closed and they be elected by acclamation. 
The motion was seconded and unanimously carried. 

Mr. Estes : I nominate as Treasurer the man who has served 
us efficiently heretofore, and on whom I think we can impose 
again, Mr. Henry Evans of Bonham. 

On motion of Mr. Moseley, duly seconded, Mr. Evans was 
unanimously elected by acclamation. 

On motion of Mr. Germany, duly seconded, Mr. F. T. Con- 
nerly of Austin was unanimously elected Secretary. 

The President : I know of no further business. 

Mr. Sanford : You will remember that on yesterday our Sec- 
retary was directed to send a telegram of sympathy to our 
brother member and ex-President, Mr. John L. Dyer of El Paso. 
The Secretary performed that duty last night, and today we 
have a response which I am requested to read. It is really a 
love letter, gentlemen, like old John always does: 

*'E1 Paso, Texas, July 5, 1918. 
^^F. T. Connerly, Secretary Texas Bar Association, 

' ' Wichita Falls, Texas : 

*' Please convey to the Association my deep appreciation of 
resolution adopted by them and telegram sent to me advising 
me thereof. It was a bitter disappointment to me that I could 
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not attend the meeting, the first I have missed in many years. 
I so wanted to attend, so I could enjoy the meeting and be with 
my friends, but it is good to know that in my illness I am re- 
membered by them. Am slowly improving, and hope within a 
month I may be up and about. Have passed all danger. It is 
now just a case of slow improvement. The Association will 
never know how deeply I appreciated being advised about res- 
olution adopted by them. I shall watch the papers with eager- 
ness to read proceedings of the meeting. Hope it has been a 
splendid meeting, and that all have enjoyed themselves to the 
utmost. Sincerely, 

''JOHN L.DYER.'' 

Mr. President, I suggest that without a motion this be spread 
upon the minutes of the meeting. 

The pREsroENT: It will be so ordered, if there is no objec- 
tion. 

Mr. Sanpord: Now, one other matter before we close. In 
1898, in the Democratic convention held at Galveston in that 
year, I sat under the spell of that remarkable speech, made by 
that wQuderful humorist and splendid lawyer and judge, Judge 
R. W. Hall, commonly known as ''Brick" Hall, nominating Mr. 
Robbins for State Treasurer. I then heard from him the first 
description that I had ever heard of Western Texas, and it ran 
like this: 

"It's a country where the sage grass and cactus grow, 
Where the wind never ceases to blow, 
And the sand is always on the go. 
Where the prairie dog kneels 
On the back of his heels, 
And fervently prays for rain." 

When this Association met in San Angelo seven or eight years 
ago, I learned that "Brick" Hall's description of Western 
Texas was not true ; that Western Texas is really a land flowing 
with milk and honey. 

Mr. Wright: It seemed to me it was flowing mostly with 
champagne. (Laughter.) 
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Mr. Sanford: That is the reason it looked like milk and 
honey to us. (Laughter.) Since we have been in Wichita Falls 
we have learned that the impression we obtained at San An- 
gelo fits the case of every Western Texas city, with the excep- 
tion only that the old cow that now gives the milk in this coun- 
try has got no kick. (Laughter and applause.) All of us have 
enjoyed being in Wichita Palls. I do not know that I have 
ever experienced a more genuine, cordial, open-handed hospi- 
tality. The citizens, wherever we meet them, look like thy are 
glad to see us — ^the first time I ever saw a citizen look like he 
was glad to see a lawyer. The lawyers resident have busied 
themselves to make us feel at home. Every time one of us gets 
up here to move about one of the resident members, if he is 
seated, gets up and oifers him his seat. I never saw more gen- 
erous hospitality. I move a vote of thanks to the people and the 
bar of Wichita Palls for their kindliness to us. 

The motion was seconded and unanimously carried by a 
rising vote. 

Mr. Dillard: Mr. Chairman: I move you, sir, that the 
thanks of this Association be tendered to Dr. Roscoe Pound for 
having accepted our invitation to be with us, for his able and 
thoughtful addresses — better yet, for his good fellowship — and 
that the sentiments of this Associatiop be expressed to him in 
the words of the East Tennessee poet : 

* * It 's hard for we 'uns from you 'uns to part, 
Por you'uns have won we'uns' heart." (Applause.) 

' The motion was seconded and unanimously carried by a 
rising vote. 

Judge Wear: I move that we tender the ladies of this town 
our thanks for the magnificent luncheon the members of this 
Association were furnished by them yesterday. 

The motion was seconded and unanimously carried by a 
rising vote. 

Judge Duncan: I move that we express our thanks to the 
local as well as the State papers for the reports they have 
made of our proceedings. 

The motion was seconded and unanimously carried. , 
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Mr. Kimbrough: We began this session with some expres- 
sion of our patriotism, and I want to close it by offering a 
patriotic resolution: 

''Resolved, By the Texas Bar Association, that, standing in 
the midst of a great war, which is to determine whether de- 
mocracy or autocracy is to rule the world, we declare our un- 
shaken belief in the strength and sufficiency of democratic 
principles and institutions, as exemplified in our own glorious 
history, to give the human race stability of government, security 
to property, protection to life and liberty, and opportunity to 
realize its highest aims and ideals. 

''Resolved, further. That we pledge to our country unswerv- 
ing devotion to her service, and every possible sacrifice, to carry 
our common flag to a glorious victory, which shall be to all na- 
tions, and to the exaltation of the rights of man everywhere 
upon the earth.'' 

I move the adoption of these resolutions. 

The motion was seconded and unanimously carried by a rising 
vote. 

Thereupon the business session of the convention adjourned 
sine die. 

BANQUET, WICHITA FALLS, TEXAS, JULY 5, 1918. 

The Toastmaster: After this magnificent repast, closing 
all the splendid entertainment that the people of Wichita Falls 
have afforded the Texas Bar Association, we come to the last 
chapter in the meeting, the responses to toasts. Years ago, in 
seach of a stenographer, I went to the general manager of our 
road, who had a young man working for him, and told him that 
I thought we had a little better job than the general manager 
was giving him, and asked him if it would be satisfactory to 
him for us to tender him the job. The general manager said: 
"Oh, yes, that is all right. I am glad to see him make some 
more money, if he can, but I want to tell you this about him — " 
the young man has since become the general manager of a rail- 
road, and this characteristic may have accounted for it — "I 
want to tell you this about him: If there is anything over in 
your office that you don't want him to find out about, you had 
better tell him about it as soon as he gets over there." Just 
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to keep you from finding out about it, I will tell you in ad- 
vance that this role of toastmaster is a new one. I say that 
now, because it wiD not be necessary to say it later. 

On my right is a gentleman whom we have brought all the 
way from Harvard to tell us about practice and procedure and 
reform of courts, not that we thought he knew any more than 
we did, but just because it was the routine to do that kind of 
thing. We listened to him yesterday morning, and we listened 
to him again today, and we found out that our preconceived 
notion was altogether wrong. He did know a whole lot more 
about it than we had any idea that anybody knew. (Applause.) 
But I want to say to him that, as much study as he has put 
upon the question of simplified procedure, and as much learn- 
ing as he has accumulated about it, as Texas is never to be sur- 
passed, we still go him one better down here. He has met three 
members of the Supreme Court. Two of them having gotten 
away and there being only one here left, I can be a little bit 
more free with the situation than I otherwise might be. Really, 
the most important member of the Court, the one that has been 
there longest, and the one that, on the quiet, the lawyers think 
knows more about it than any of the balance, did not come. The 
people of Wichita Falls did not extend him an invitation. What 
his last name is, I do not know. His first name is Alex, and all 
of the bar of the State of Texas who have ever practiced in the 
Supreme Court have come to know Alex. (Applause.) And 
now, as to the matter of practice : Nine Courts of Civil Appeals 
have been accumulating records. The cases have been piled up 
on the Supreme Court, and it was necessary that something 
should be done. Now, if these people from up in Massachusetts 
and Harvard University, who think the learning of the world 
is at their feet, think they can show us something, they are 
simply mistaken. Our Supreme Court has evolved a simplified 
method of procedure. Judge Phillips gets Judge Hawkins and 
Judge Greenwood in the room, and they press the button, and 
Alex cojnes into the room. Judge Phillips says: **A]ex, many 
applications for writs of error out there?" **Yes, sah, Jedge, 
a good many.'' **What are they, Alex, big ones or little ones?'* 
''A good many big ones, Jedge." **Well, Alex, you go out 
there and mark all the big ones * Refused,' and you bring us 
just a few of the little ones." (Laughter.) 
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Over to my left sits a gentleman on whom I generously this 
afternoon bestowed my mantle. I don't know^I stop and look 
upon him, and I wonder whether I ought to or not. It is many, 
many years ago fidnce I first met him. I was a young, strug- 
gling lawyer, and I drifted over into Delta county, where I was 
familiar with the whole situation, and a stranger came into 
town while court was in session. I was young and unsophisti- 
cated, and easy to approach and talk to, and the stranger came 
up to me and said: *' Mister, who is that fellow sitting inside 
the bar there?'' I said, ''That is Mr. Cecil Smith of Sherman,'' 
He said: ''Well, if I had a face on me like that, I Would not 
practice law in the courts of the country." (Laughter.) That 
is not all he has got. He is capable of most magnificent phys- 
ical efforts. I have his word for it. On our Supreme Bench a 
few years ago sat those two old men that we all loved. Judge 
Oaines and Judge Brown, and they had been listening to the 
soft tones of lawyers' voices for so many years that the music — 
I started to say had ceased to soothe. No ; it had come to soothe, 
and they would doze off into a gentle and kindly sleep, while 
the lawyers talked. Mr. Smith said to me: "Do you know, I 
didn't like to be treated that way. The Lord didn't give me a 
voice for nothing, and as I started out in my speech, the first . 
thing I knew Judge Gaines nodded, and then Judge Brown dozed 
off, and I lifted my voice until that old Capitol began to sing, 
and Judge Gaines raised up, and Judge Brown raised up, and 
I kept going at that pitch for about five minutes, until they got 
good awake, and then I would drop down again." 

All of you have not been in the habit of attending bar ban- 
quets. If you had been, it would not be necessary for me to 
tell you what I am going to tell you now. You can go back 
through the annals, and they will bear me out. Mr. Smith is 
always on the toast list. Running out of subjects the last time, 
he had himself put on the toast list to respond to "I, Myself," 
and he got further along this year, and he will tell you about 
"Something." (Applause.) 



Digitized by VjOOQIC 



TEx.is Bar Association 313 

SOMETHING. 
Hesponse to Toast by Mb. Cecil H. Smith. 

Mr. Toastmaster, Ladies and Qentlemenx 

I do not know whether to apologize for myself or my subject. I 
have served on program committees myself, and I know what this 
committee was up against. They hadn't an idea in the world, and 
they had to furnish topics for the speakers at the annual banquet, 
and if you will listen, at this program, you will understand my mean- 
ing. Last year the program committee back-fired on me at Houston, 
and I had to take charge of the banquet program, and I have to con- 
fess that I have never been very proud of that program, but I now feel 
a little better about it. 

"Something." I asked my wife what she could make out of that 
subject, and she said: "Well, it looks to pie like you have been talk- 
ing about nothing, and they just stipulated this time that you talk 
about something." (Laughter.) That did not help much. It is 
enough to make a man disbelieve this whole wireless theory. All the 
way from home to Wichita Falls I was sending out these S.O.S. sig- 
nals for help, and was prepared to intercept any idea that was wing- 
ing its way to this Association, but either the lawyers are in my fix 
' or else there is a whole lot of hoarding going on in the country. 
(Laughter.) Now, finally, I just concluded that I would ask for ex- 
emption on the ground of blooming idiocy. When I tell you that I 
am chairman of a local exemption board over in my country, I am 
father confessor to the district board of the eastern district, I am 
Federal inspector of the selective service regulations for a large por- 
tion of this great State, I am sort of a w«t nurse for the families 
of the exempted men "enduring of the war,** I think you will grant 
my appeal. 

Now, I am glad the election took place this afternoon, before it 
became necessary for me to expose my condition. I am like the 
gentleman who never lifted his hand excepting to feed himself. I 
cannot raise my voice except in answer to questions. Every conceiv- 
able question, from conception to birth, and from birth to dissolu- 
tion, is continually fired at me for the purpose of getting exemption, 
and these questions are fired at me in my official capacity, and I am 
supposed to answer ex cathedra. Why, the neighbor women call me 
up in the dead hours of the night to know about the stars on their 
service fiag. The most intimate details of married life are communi- 
cated and confided to me over the phone, in the hope of securing ex- 
emption, but I always make them come across with affidavits. (Laugh- 
ter.) Now, I have ascertained from my experience that two things 
are absolutely essential in the exemption boards : One is a weak sense 
of sympathy, the other a strong sense of humor (laughter), and there 
is ample opportunity for the cultivation of both. (Laughter.) I 
might tell you a good many amusing incidents that have come within 
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my experience, tending* to show that men of all classes are about of 
a whatness. But that is not my subject. My subject is "Something"," 
and, ladies and gentlemen, am forced and compelled to tell you that 
on that subject I can say nothing, nothing ^t alL I thank you. 
(Laughter.) 

The Toastmaster: Over in my town, the eastern suburbs 
of Wichita Falls, they put me in charge awhile back of the 
speakers' committee for the Red Cross, and the various people 
over the county, particularly the good women, who had been 
working in the country precincts for the Red Cross, were ad- 
vised that when they wanted a speaker th^y could call me by 
phone, and I had a list of available speakers, and I would fur- 
nish one. The telephone would ring: **Is this Mr. heeV **Yes, 
ma'am." **Are you furnishing Red Cross speakers?" **Yes, 
ma 'am. " ' * Well, we want a speaker out at Birdville. " * * Well, 
ma'am, I will send you a speaker." ''Well, whom will you send, 
Mr. Lee?" *'I will send Judge So-and-So." ''But, Mr. Lee, 
can't you send Fritz Lanham?" I would explain to her that 
Mr. Fritz Lanham was the mainstay of the County Attorney's 
oflSce, and had so many engagements, and was so popular that 
he could not be gotten right then. And then the phone would 
ring again, and out at Rock Creek schoolhouse a lady wanted 
a speaker, and I told her 1 would send one, and she would say: 
"Well, who, Mr. Lee? Can't you send Fritz Lanham?" Until 
finally, with almost inexhaustible patience, all mine became ex- 
hausted, and I said to one good woman: "My dear madam, I 
hope you will understand that the Lord never made but one 
Fritz Lanham." Just w^hy Pie did make but one, I do not 
know; whether He spent all His energies in the effort, or did 
not like the job and quit, I cannot tell you. This pride of Tar- 
rant County will talk to you about "Camouflage," and he is a 
pastmaster at it. (Applause.) There is a little girl running 
around this room tonight — she was back of me a minute ago — 
who sat at his feet and watched him pull half dollars out of 
his knees and stick them in her shoe, and then pull them out 
of the hem of her dress, and she would turn that dress up and 
look for the hole, and ask her father how it happened. If he 
cannot tell you about "Camouflage" I do not know who can. 
(Applause.) 
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CAMOUFLAGE. 

Response to Toast by Hon. Fritz G. Lanham. 

Mr, Toastmastery Our Distinguished Quests, Ladies and Oentlemen: 

In order that the time which I shall consume may pass pleasantly 
for myself, though painfully for you, will you please pardon me if 
I do not attempt to remove the camouflage of this poorly deserved 
praise from our retiring president? My remarks will make it very 
evident why I was so desired in the rural sections. (Laughter.) 

An old adage has it that half the world does not know how the 
other half lives, but half the world believes it knou>s how all the law- 
yers live. It believes they live by. gabbing, by grabbing, by grafting. 
We sit at this board with one accord and satisfaction, with the gilt- 
edge security of our own estimates of our importance to make us 
contented with the stock we take in life. But, as Burns once said, 
in a truth that sometimes burns : 

"O wad some Power the giftie gie us 
To see oursels as ithers see u&!" 

The public frequently spells all the gilt-edge things about us g-u-i-1-t. 
It often thinks that the pictures we present of ourselves to society 
should be labeled : "The board of censors passed by ;" that we are 
carrying out many principles — that ought to be left in. Oh, a faithful 
.few regard the lawyer as a paragon — that is an impression we find 
some under, moreover, — ^but there are still in the land many eager to 
believe that he delights to graze on the long green in ethically for- 
bidden pastures. 

These critics constitute the jury constantly passing upon us pro- 
fessionally. And it seems they have authority so to pass, for most of 
us , have learned by this time that the verdict is the same thing as 
the jury's diction. This is a serious matter, one we ought to think 
about and talk about here in executive session while so many of us 
are together, — 'for the truth that there is safety in numbers is fully 
attested by the fact that we always find a combination on a bank 
vault. Under the scrutinizing peers of this jury, we have before us 
this election of remedies : Either we must remove the beam from the 
eye of the public and convince it that in its vision of us it has exer- 
cised a great deal of optic nerve, or, else, if there be a modicum of 
fact in its censure, we must cast off any camoufiage under which our 
profession now masquerades, until the truth stands forth, — that is 
about where it usually stands ; it is seldom as good as one, two, three, 
— until, I say, the truth stands forth clad only in such scant garments 
as the law absolutely requires. 

Of course, you and I know, for example, that the attorneys who 
habitually infest police headquarters in our larger cities do so be- 
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cause they like to see the guilty T:>rought to jail, even though the 
journey might entail some slight emolument to them; that their 
presence is an ocular demonstration of the lively interest they take 
in zealous police activity; that in the ethics of the profession they 
are really as true as the German to the Pole; and that barratry is 
a thing as far from their minds as their cerebella themselves. We 
know these things, I repeat. But the people ! They are prone to mis- 
understand this superlative indication of interest. With their usual 
lack of appreciation of the motives which prompt these meur thej^ 
are tempted to think that the lawyer who remains at his own fireside 
when the shades of evening have been pulled down is being discrim- 
inated against; that he is appealed to only as a last resort, after a 
full consultation of these attending Doctors of Laws at the City Hall 
has determined the patient to be one that properly belongs to the 
charity ward. For this faulty public vision we should gladly recom- 
mend a good optician, but for the fact that there is and has been 
nothing in glasses since the zone law went into effect. 

Now we often hear, also, what I think I may be safe in denominat- 
ing positive censure of a class of solicitors commonly known as am- 
bulance-chasers. The people find it difficult to interpret their acts 
in the broad, unselfish light of service for the general welfare, in 
which our profession so likes to bask. They are inclined to believe 
that when this class talks of liability it means its ability to lie, and 
that injured mortals often employ members o(f it merely because 
it is quite customary for lame ducks to follow a quack. The public 
does not seem to realize that an accident victim should be asked, in a 
spirit of humanity, if he wishes to recover ; that he should be informed 
that the car that struck him broke the law, as well as his limb, — in 
which respect that member became, for the time, a limb of the law; 
that he should be told of his rights and that, despite the fractm'e, 
he is in proper condition and position to fight the company. The 
public fails to bear in mind that some people come to terms- i^nd 
others have terms come to them, both on the civil and criminal sides 
of the docket, and that it is quite in keeping with the times for some 
counsellor to act as first aid to the insured. Many of the laity do not 
seem to grasp the idea that confidence is now a matter of consider- 
ation only for the greenhorn, who comes to town lugging a telescope 
that he can't see through, but the bunco-steerer can. Gentlemen, we 
must not permit the improper parading before the critics of some of 
our clan simply because they think- self -possession is nine 
points of law practice, and possession of the client's purse the other 
point. When I have concluded, the Chair will be glad to 
hear from volunteers to serve on the committee to advise the public 
of the great injustice it is thus doing a part of our profession. 

Most of the politicians are recruited from our ranks. I think we 
may frankly admit that there is a bit of camouflage about politics, 
and endeavor among ourselves to correct such slight evils as may 
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exist. It is interesting to observe the politician of today, itching for 
a place but with no desire to be scratched, going* about looking for 
visible means of support, and singing to the public a little political 
song of his own decomposition. He says so much, and yet says noth- 
ing. If the doctors ever want to try out any new infectious or con- 
tagious disease in this country, they ought, in a spirit of "safety 
first," to test it on the politicians, because they are so, non-committal 
they never give us anything, anyway, until we have had it already 
long enough to be over it. Take this 'matter of woman's suffrage, 
for instance, — not that it is a disease at all — ^far from it. Let us hope 
it*s a cure. A year ago we couldn't get any politician to tell us une- 
quivocally how he stood on the question — or whether he was standing 
or lying, — but, now that a bumper crop of feminine voters is upon 
us, every pie-hunting one of them would have us believe that he has 
always openly favored and advocated it, arid he will point with pride 
to the time long ago when he addressed the deaf mutes at Austin on 
the subject or spoke to the colored insane about it. If we are not 
thoroughly convinced by this, he will aver, further, that in the dim 
and distant past he wrote a letter about the matter to some dim and 
distant cousin, who is either physically or politically dead and can't 
deny it. But until woman's suffrage was a settled question that letter 
was as silent as the T(ea) in Japan. Isn't it strange that we never 
can find these politicians guilty of being accessories before the fact? 
It's always after. If the camouflage were removed from some of our 
political biig guns, we should find them even of greater bore than we 
now think them. 

Criticism of our courts is not so universal as a popular pastime. 
Of course, we do not attribute this to the fact that courts have au- 
thority to punish for contempt, but, rather, to the possible belief of 
the citizens that courts are alert to public opinion, and that, in an 
adaptation of that same political camouflage, they can readily find a 
line of reasoning or a reason for lying whereby they are transformed 
by the renewing of their minds that they may approve what is that 
good and acceptable and perfect will of the people. 

I think I shall mention the saloons — in closing. In the sweep of an 
apparently universal sentiment, we are all, to the w^orld, prohibition- 
ists now, but I fear some are such only in a Pickwickian sense. Are 
there not, in fact, those among us who, in a spirit of loyal aversion 
to seeking a place in the sun, are secretly reveling in the moonshine? 
How many are like the old mountaineer: with all his faults he loves 
his still? And we may say, in passing, that hell has no terrors for 
him, because he longs for a place where the worm dieth not and the 
fire is not quenched. But is it possible that every little wave of pro- 
hibition has its nightcap of camouflage on? Unfortunately, it seems 
true. Just note the dry grins here that attest it. The bravery of the 
Highlander has inspired many a man to like a little Scotch in his 
naake-up. And tonight, though most of us are one hundred per cent 
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pure in our public prohibition professions, there are likely some 
present and some absent whose opinions are fittingly expressed by 
this final paraphrase: 

Sunset and evening star, 

And then, 9 :30 comes ; 
But now it has no meaning for the bar, 

Nor for th^ bums. 

Wines light and evening beer 

And spirits flown afar; 
For barristers and bar roosters, a tear, — 

TheyVe double-crossed the bar. 

The Toastmastbr: I have been presented in my short life 
with many questions that were hard to understand, situations 
that were hard to analyze or find a reason for, but when I 
found Joe Barwise on a toast list it was a corker. I have been 
trying to find a reason why or how it happened, and at last 
there came back to me a story that Judge Glass has been telling 
around town during the last few days. Some of you here may 
have heard it, but I think most have not, and it fits the occasion 
just right. Casey is a very faithful employee of the T. & P. 
He has been loyal for many years and expected to live and die 
with the T. & P. Then came the war and government control, 
and since then Casey's mind lias been unsettled. What was go- 
ing to happen, or where he was going to land, or what was 
going to become of him and the railroad, and those things which 
made his life and were his life, Casey knew not, and Casey has 
thought nothing and talked nothing but government control. 
McCarthy, his closest friend, also is a one-idead man, but he is 
a great admirer of Father Kerwm, and his one thought, and 
his one hope and hii^ one aspiration is that Father Kerwin shall 
succeed Bishop Gallagher, when Bishop GktUagher passes to his 
reward, as bishop. McCarthy approached Casey and said: 
*' Casey, now, really, don't you think that Father Kerwin is the 
very man for bishop to succeed Bishop Gallagher?" Well, I 
don't know. If times were normal, if it was not for the war, 
that might be so, McCarthy, but you know the railroads are in 
the hands of the government, and you cannot tell, McCarthy. 
You don't know." '*But now, Casey, really, if Bishop Galla- 
gher were to die, don't you feel sure that Father Kerwin would 
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be appointed?" *'Well, McCarthy, I think so, if times were 
normal, but everything is so upset, so turned upside down, the 
railroads in the hands of the government, why, you don 't know, 
McCarthy, Mr. McAdoo might appoint a Protestant." (Laugh- 
ter.) I cannot understand it. It must be because the railroads 
are in the hands of the government. Mr. Barwise will address 
you on **Our Hosts." (Applause.) 

OUR HOSTS. 
Eesponse to Toast by T. H.'Babwise. 

Mr. Toastmaster, Ladies and Gentlemen : . 

There was one thing at least that I knew when this meeting of 
the Bar Association was called to W^ichita Falls that hardly any other 
member of the Association did know, to wit: That the people of 
Wichita Falls are the most generous and most gracious entertainers 
that there are anywhere. (Applause.) There was- another thing 
that I knew, that perhaps but few of you knew, and that was that 
although the thermometer had been ranging around 103, and al- 
though a Bar Association meeting, regardless of the season of the 
year, is a somfewhat hot air occasion, I knew, nevertheless, that Matt 
Henderson, the chairman of the weather committee, would order a 
cool spell for the Bar Association if it came to Wichita Falls. 

Wichita Falls is and has always been unique. When war was de- 
clared it was the first, among all the places in Texas, to raise, vol- 
unteer soldiers, and it raised a higher proportion of volunteer sol- 
diers, according to population, than perhaps any other city in Texas. 
(Applause.) Not only that, but when they raised that young army 
here there was not a man in the crowd, they tell me, who inquired 
how to get into the quartermaster's department, but all that any of 
them said was: "Give me a gun, and tell me which is the road to 
Berlin." (Applause.) (And this city not only furnished the soldiers, 
but when it came to the Liberty Bond subscription this flourishing 
young city, which is the host of the Texas Bar Association, was the 
first city in Texas, if, indeied, not in the United States, that "went 
over the top" on the subscription. (Applause.) 

As to our hosts, speaking specifically, the very successful and the 
very important meeting of the Texas Bar Association which has been 
concluded here today, is due in a large measure to the local bar. 
(Applause.) No local bar at any place in the State of Texas has 
ever shown as high a percentage of membership of the local bar In 
the Texas Bar Association as Wichita Falls, because this town showB 
at the close of the meeting today, by actual fignres, a round one 
hundred per cent. (Applause.) It is not strange, then, that under 
these surroundings the Texas Bar Association has so much enjoyed 
its meeting here. 
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The peopli© of Wichita Falls have made the hearts of the young 
soldiers, who happened to be within their grates, to throb with joy 
and their eyes to sparkle with delight. The khaki colored uniform 
in this city has been a complete passport to the hearts as well as to 
the homes of the people of this town. ((Applause), and taking the 
cue from this, the lawyer's seersucker uniform has been a passport 
in Wichita Falls to everything good that there was. (Applause.)^ 

So far as the local bar is concerned, of course, we expect only the 
greatest things. Ever since 1880, or perhaps it was 1881, when R. E. 
Huff was the whole of the bar of Wichita Falls, up until 1918 it has 
l^een composed always of the highest type, the most generous sort, 
and men of the highest integrity that could be found at any bar in 
the State of Texas. (Applause.) And in addition to what was said 
at the close of the meeting this afternoon about the appreciation 
felt by the Texas Bar Association for its treatment here, I know 
it is the sentiment of every visiting lawyer that they have never re- 
ceived more courteous treatment, more hospitable treatment, and in 
every way been given a better time, and the toast that I propose to 
the local bar is, that they are men who have always loved the Lord, 
they have hated the devil, and they have always voted the Democratic 
ticket. (Applause.) 

The Toastmaster: Mr. Barwise has told you of the magnifi- 
cent things that Wichita Falls has done, and he has been here 
long enough to know, and we are willing to follow him in this 
instance, and take his word for it. But he has not told you 
what to my mind is the most magnanimous thing it has done, 
if I am correctly informed, and this reminds me that I told the 
wrong story in introducing Barwise. That was not the story 
I meant to tell, so I will have to tell the other one. Colonel 
George Brackenridge of San Antonio left the University of 
Texas some years ago a tract of land out on the river of some- 
thing over four hundred acres, provided it should be used for 
educational purposes within fifty years, but failing so to be 
used it was to revert to the Commissioners' Court of Jackson 
county. That struck some curious gentlemen as strange. He 
happened to know the old Colonel, and asked him why, and the 
Colonel smiled blandly and said: *'Well, thereby hangs a tale. 
I lived in Jackson county before the war. I have not been back 
there since. My folks were all secessionists excepting me, and I 
was for the Union. I was a youn^ fellow, and one afternoon 
late a friend of mine came to me and said that they were going 
to hang me that night, and that I had better move on. I got 
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my father's best horse and I left, and I have not been back in 
Jackson county since, and out of gratitude for their letting me 
get oflE with my life I left them the reversion of that land.'' 
I am credibly advised that Joe Barwise was allowed to escape 
with his life. 

On the toast list, talking about camouflage, we come now to 
a word that to every lawyer expresses more camouflage, and 
things that seem like what they ain't, and blasted hopes, than 
anything else, ** Appeals." With a record full of errors that we 
take up to the appellate courts, the appellate courts have not 
got judgment enough to see any of them. A Wichita lawyer will 
respond to *' Appeals, '"but before he does I have a story to 
tell as to him, and that the story may be properly appreciated 
Mr. Lanham will recite for your edification a beautiful and 
masterly little piece of verse, of his own conception, and which 
he sold to a funny paper for the whole sum of eight dollars. 
Mr. Lanham, will you kindly repeat the beautiful lines f 
(Laughter.) 

A NICKEL. 

By Fbitz G. Lanham. 

Everything on this earth is of relative worth; 
Sometimes it is conmion, sometimes it is dear. 

Even relatives, too, may be judged in this view, 

If my kind of kindred is common to you; 
They are not always worth what they seem to appear. 
And, though it is funny, it's true, too, of money — 

Its value is changing and fickle; 
And you'll find this the truth if you'll start with your youth 

And trace your idea of a nickel. 

When you were a boy there was no greater joy 
To lighten your sorrow and banish your gloom. 

Than to have and to hold, with its treasure untold, 

A wonderful nickel. Its power you extolled. 
For a blessing like it put the town on a boom. 
It gave you a comer, like little Jack Homier, 

On cake, pie and candy and pickle; 
And the bulls and the bears were the least of your cares 

In your limitless wealth of a nickel. 
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But when hastened by fate on to manhood's estate. 
With gammon to right of you, gammon to left. 

The sum of five cents did not seem so immense, 

Nor the struggle to conquer it half so intense. 
If you spent it you felt of but little bereft. 
For you said to yourself as you gathered your pelf : 

"A muckle takes many a mickle, 
And a ride on the car or an average cigar 

Will exhaust the full power of a nickel." 

Oh, hypocrite, wait! Here comes the church plate. 
You delve in your pocket, you squirm in your place. 

For the preacher's appeal has disposed you to feel 

Indisposed to obstruct the poor Hottentot's weal. 
You are very ambitious to save the whole race. 
"What sum is required?" You are really inspired 

To snatch them from sin's scathing sickeL 
Noble man! But you soar to your boyhood once more 

And redeem the whole world with a nickel. 

The Toastmaster: Aiid thereby hangs a tale. I have it on 
absolute authority that Judge Carrigan's wife — it was not vol- 
untary — tolled him to church. It was in the evening, and the 
evening meal had been a very sufficient one, and the weather 
was warm, and the breeze was soothing, and the Judge sort of 
dozed oflE, and as he dozed the plate was passed around. As the 
plate came to him the Judge awoke to semi-consciousness, not 
consciousness enough to reach for the end of the poem, and in 
his half-conscious state an awful mistake was made, and a dol- 
lar followed his fingers out of his pocket into the plate, and 
Judge Carrigan appealed, but it was ineffective, as most ap- 
peals are. (Laughter.) Judge Carrigan will talk to you about 
^'Appeals.'' 

APPEALS. 

Response to Toast by Judge A. H. Cabbioan. 

Mr, Toastmaster and Ladies and Gentlemen-, 

The last few days have been very pleasant ones to me. The com- 
mittee appointed me as one of three or four gentlemen to meet the 
visiting" lawyers at the train and see that they were properly cared 
for at the hotels, and that they were given a hearty g^eting. "When 
I met the train down there there were a couple of gentlemen came 
up whose faces were familiar — two of the boys from Texarkana, 
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Hiee Estes and R. W. Rodgers. I used to live over there close by Tex- 
arkana in my youth. They introduced me to a very distinguished 
looking individual. They did not do it in a formal way, but in a 
very perfunctory w^ay, and they called him "Judge Hiram Glass from 
Austin." He looked at me, and T looked at him, and we shook hands 
and did not say anything, except I said to him: "I think I have seen 
you before. Your face is familiar. Not all of your anatomy, how- 
ever is familiar." He said : "Yes, I have met you at the table quite 
frequently." (Laughter.) It reminded me of an incident that oc- 
curred over in Arkansas, my native state, at Little Bock. In Ar- \ 
kansas a lawyer was not proficient or qualified to practice law un- 
less he was an expert poker player. It is prettj^hard for a lawyer 
over there to make a living without playing poker. The bar would 
leave home, and go around on the circuit, and play poker for a liveli- 
hood, and quite frequently they met at Little Rock, the only town 
of any importance in th© State, and at their conventions, or when 
they went to the Supreme Court, or to the United States Court, and, 
of course, they played poker ad libitum. One of them, a very cele- 
brated lawyer, named McClure, was so successful that they called 
him "Poker Jack," and he was known throughout the length and 
breadth of that State as "Poker Jack McClure." There was a dis- 
trict judge who lived over in the adjoining district, and he was a 
very celebratied judge, and he also played a magnificent game of poker. 
So for years and years this thing had gone on in the usual way, and 
one day in the Capitol Hotel at Little Rock these gentlemen met, each 
of them in company with a party of friends, and one of them said: 
"Judge McClure, this is Judge Tom Fendell." They shook hands and 
looked up and down at each other, and old Poker Jack says : "Well, 
Tom, I have known you for the last thirty years, and this is the 
first time I ever saw you above your waist line." And when I saw 
Hiram Glass here the other day, it was the first time I had ever seen 
him above his waist. (Laughter.) 

I have enjoyed, ladies and gentlemen, the fact that the visiting 
members jof the Bar Association have enjoyed being at Wichita Flails. 
I have been very much entertained by them. I have enjoyed what 
they have had to say, and I have enjoyed their meetings, and I have 
been edified by all of their doings on this occasion. I was informed 
before the Association came here that the appellate judges would" 
all be here, and when they spoke to me about this "Appeal" business, 
thinking all the appellate judges would be present, I was loaded for 
a speech down there, because I understood this meeting was for the 
purpose of reform in judicial procedure and courts, and I wanted to 
help reform the courts. I had been before them on appeals, and 
they had turned a deaf ear to me so many times that I wanted to get 
some work in, and I sat up there for three days listening for the op- 
portunity to make a speech on this subject of "Appeals." I wanted 
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to talk to them out in the open, where I had the advantage of them. 
When they are on the bench they have the advantage of me, and I 
cannot tell them what I think about them without being subject to 
a fine. (Laughter.) I waited and waited, and finally I stepped over 
to Lee Estes and I says : "Lee, when in the name of the Lord is it 
coming my time to unload on these courts and lambast them? I am 
going to reform these courts." He says: "Carrig^n, cut that out. 
We are afraid of them." (Laughter.) I say: "Well, I am not 
afraid of them — up here." (Laughter.) But he says: "Cut it 
out," and it reminds me of another Arkansas incident that happened 
at Little Bock. There was a negro went up to Boston, and he was 
a preacher, of courae, and he went up there to see how things were 
carried on up there, by the white folks in Massachusetts, and he hap- 
pened to be there on Easter Sunday, and he went to an Episcopal 
church, and there they had the Easter festivities. The neg^o preacher 
was very much entertained and impressed by what he saw, and he 
asked the Boston preacher if he would not give him the program 
that he pulled oft on that occasion, so that he could take it back 
down to Arkansas and pull it off down there. The Episcopal clergy- 
man said: "My good colored brother, I can do that all right, but it 
won't do you any good until next Easter." The negro preacher says : 
"Oh, that don't matter, I can go back down there and pull that off on 
those niggers, and they won't know the difference between Easter 
and Christmas." So the clergyman complied with the negro preacher's 
request, and gave him all his program and all his literature in re- 
gard to it. The negro went back home, and he advertised the fact 
that he was going to pull off something" unusual in his church one 
night, because you know a negro cannot preach except at night. He 
had everything arranged, and he had a bunch of chorus boys that were 
to come in from the alley. The church was filled to overflowing, 
and the preacher told the negro boys that as he started this chorus 
they were to come marching in, and they were to come in singing, 
and he provided them an incense pot. He took a tin can and put 
some coal oil in it, and told one of the negro boys to hold the tin 
can in his hands, and he says : "Now, when I g^ve a certain sign, 
touch a match to that and come in bearing that inoense pot, and 
singing the song that I had learned to you." They told hijn all right. 
•He had them properly groomed, and when he got along* to that point 
where these boys were to come in and come around in front of his 
altar, he gave them the fiign, and the negro boys came in. He 
noticed as they walked in they did not have the can in their hands, 
and the old negro was singing his song as they came along, and he 
looked around and saw them, and sang to the boys: "Oh, where, oh 
where, is your incense pot?" and the little negro boy sang, "I dropped 
it in the alley, it was too damned hot." (Laughter.) For that reason 
my discussion in regard to these "Appeals" will have to be cut out. 
(Laughter and Applause.) 
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The Toastmasteb: Judge Carrigan refers to Judge Hiram 
Glass. Some years ago I was down at Austin waiting for my 
ease to be called in the Supreme Court, and W. 0. Davis of 
Gaiuesville, popularly known to the folks at large as **Bill 
Davis/' was passing up and down in front of the Supreme Court 
room waiting for his ease to be called. Judge Glass was in be- 
fore the Supreme Court, arguing his case and making a very fine 
argument, but it did not seem to impress Colonel Davis. He was 
anxious to get in and get his turn at the bat, and he came up 
to me and said: **Lee, do you know who that man is in there 
talking to the Supreme Court?" I said: **Yes, thiat is Judge 
Glass of Texarkana." Davis said: **Well, he don't understand 
the rules of this Court. The Court allows him an hour for ar- 
gument, but it does not require him to take it." (Laughter.) 

We have had a very, very pleasant time in Wichita Falls. I 
have only heard one discordant note, and that came late this 
afternoon, when, as we came out of the court house, somebody 
said to us that we were invited to come to the banquet tonight 
and bring our wives, and thereupon the face of my friend, 
Wright, from San Angelo, fell. He said: **I have not got a 
speech anyway, and how do you expect me to make one with my 
wife there? I have been telling her what good speeches I can 
make for all these years, and now she is going to get to hear one 
of them." (Laughter.) Into Mr. Wright's oflSce one day 
drifted two gentlemen, who represented the relatives of an old 
lady, who had recently died, leaving a right nice little estate, 
and they wanted to divide the property up without much ex- 
pense or trouble, and they asked Mr. Wright if they could not 
do it just this way. Mr. Wright looked wise and solemn and 
said: **Well, I don't know about that. I don't know whether 
you could or not. I will have to think about that." Then they 
thought awhile and they suggested another way, and Wright 
looked solemn and wise and said: **No, I don't know whether 
that could be done or not." Then they thought of a third way, 
and he still was uncertain. They got a little desperate, and they 
said: **Now, what will .you charge us to find a way to close up 
this estate as cheap as you can?" He said: **Well, about five 
hundred dollars." They said: ''Well, we are glad to find 
something that you know about." So Mr. Wright will talk to 



Digitized by VjOOQiC 



326 Proceedings op the 

you, after a little interlude here that will possibly be more en- 
tertaining than Mr. Wright about ** Foundations/' but the local 
committee will have a little interlude first. 

Mb. a. H. Britain:' Mr. Toastmaster and Ladies and Gen- 
tlemen: We have here just for this interval some talent from 
Call Field, and with the consent of the Toastmaster we will have 
them at this time, in view of the fact that they have to get back 
to camp. The first on the program will be the Call Field Jazz 
Band. (Applause.) 

After the program by the band, the addresses continued as 
follows : 

Mr. Barwise : Mr. Toastmaster, I move you, sir, that we ex- 
tend these young soldiers our vote of thanks for the delightful 
entertainment they have afforded us, and wish them Godspeed 
in their future careers. 

The motion was duly seconded and unanimously adopted by 
8 rising vote. 

The Toastmaster : All of us here assembled desire to extend 
to you, to each and everyone of you, our most sincere thanks 
and cordial appreciation of this delightful entertainment, and 
to wish you all Godspeed. 

To return to our program, whether it be ''How Firm a Foun- 
dation, Ye Saints of the Lord," or a Rockefeller Foundation, 
or what not, we know not yet, but Mr. Wright will now tell lis. 
(Applause.) 

FOUNDATIONS. 

Response to Toast by W. A. Wright. 

Mr. Toastmaster, Ladies and Ofntlemen: 

A man with a (grievance has no place at an after-dinner speaking, 
and yet I am that man. When I came to your fair little city, at ten 
minutes' notice they required me to respond to the address of wel- 
come. I responded. When I went to the smoker the other night, at 
one second's notice they required me to talk. I talked. And with a 
very inferior notice, when the others had had six months to prepare, 
I was asked to respond to a toast tonight. Now, I want to lay a pred- 
icate for not talking. Out in the Golden West aforetime there lived 
a lawyer named Chris McGinnis, and when he was trying a case and 
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seeking to introduce a copy of an instrument in writing instead of 
the instrument itself, it was objected to by the lawyer upon the other 
side because the proper predicate had not been laid, and the objec- 
tion was sustained by the court. Mr. McGinnis, having to have his 
instrument in, and not having the original, again attempted to in- 
troduce it. The objection was made again, and the court sustained 
it and said: "Mr. McGinnis, I have told you, sir, you cannot intro- 
duce that instrument in writing without laying the proper predicate.** 
"All right, I will lay the predicate. Mr. Clerk, give me a pen," and he 
sat down and wrote and then read: "Comes now the plaintiff, by 
his attorney, C. C. McGinnis, and hereby lays the predicate. (Laufjfh- 
ter.) 

So I now say, comes now W. A. Wright, in propria persona, and 
hereby lays the predicate. It is unfair. What is more, I do not think 
a friend of thirty ypars standing, for I remember that some thirty 
years ago, when I was a young man of twenty and he was a man 
of about forty, the friendship of myself and the Toastmaster began, 
and to give me away like he did tonight requires an explanation at 
my hands. Today I felt it my duty towards this Bar Association to 
make a report that was in the nature of turning State's evidence, and 
tonight I am compelled by the force of circumstances to make a con- 
fession, a confession without the statutory warning (laughter), and 
upon compulsion, and not of my own free will and accord. It is 
true, as many of you gentlemen know, that heretofore at the various 
meetings of this august Association, I have made speeches, and like 
another distinguished orator who flourished once in Texas I have gone 
home to Mrs. Wright and given myself a most powerful recommend. 
(Laughter.) Aforetime, when the proper foundation existed, ladies 
did not go to the banquets of this Assocition, and I had no ideib 
that I would ever be called down. But Mrs. Wright is here.^ I appeal 
to you, ladies and gentlemen, if a gentleman cannot in the bosom of 
his own family make a just estimate of his own abilities and his own 
doings, where in the name of God can he make it? (Laughter and 
applause.) And so I am tonight in the position of a former learned 
presiding judge of one of our Courts of Appeals, who in the days of 
■long ago, sometimes made or laid a foundation, and his wife tested 
him in this way: She made him repeat: "Mrs. Winslow's Soothing 
Syrup," and if he said it as I have now indicated the foundation had 
not been laid but he got it: "Mrs. Winslow's Sloothing Slyrup" 
she knew. (Laughter and applause.) And so without a moment to 
prepare, while I was listening to the other talks here I was trying to 
prepare a speech of my own, and I found I could not stand fhe test. 
It would only be a Mrs.' Winslow Sloothing Slyrup. (Laughter.) 

I admit, I confess, you do not have to prove it, that in days gone 
by, with some six months to prepare it, and under the stimulae of 
the foundation that was then laid, I have made some brilliant ora- 
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tions before this Association that were received with a great deal 
of eclat. (Laughter.) But while I have been laying the predicate 
this evening I understand that my friend, Britain, has taken certain 
other of these lawyers out, and while I was laying a predicate they 
were laying a foundation. (Laughter.) I attribute it all to my 
friend Estes, from Texarkana, who had grown jealous over the bril- 
liant reputation I was making at this Association, and w-ho expected 
to make a speech himself, that he did not tell me one word about the 
foundation going to be laid, notwithstanding Mr. Britain notified me 
he told him not to do it. (Laughter.) Why, I have been expecting 
that crowd of gentlemen ever since I have been in this room, to start 
the goodly tune, "How Firm a Foundation Ye Saints of the Law." 
I call them saints, because gentlemen love to have attributed to them 
those faculties that they are farthest removed from. (Laughter.) 
Some of them this evening got a little hulfy about some criticisms 
of lawyers. That makes me laugh. Why, don't they know that 
through all time in the past lawyers have been, and through all time 
in the future, lawyers are going to be criticized, and they are going 
to be talked about. Smollett and Field and Dean Swift in "Gulliver,'* 
and even Charles Dickens had a Sampson Brass and a Uriah Heep. 
But I have not believed that the general public believes these things 
of my profession, for I tell you I. know them. 

I have associated with lawyers for years. I know that under God's 
sun there does not exist on the face of the earth a more chivalrous, 
a braver, a manlier, or a more truthful set than the lawyers, and 
the general public knows that fact, and the general public is going 
to respect him, notwithstanding now and then there does creep into 
the profession a Sampson Brass or a Uriah Heep. Gentlemen, when 
the history of this war is written, you and I are going' to know that 
the boys of the profession, those men with a bright future before 
them, from the ranks of the profession, from the law schools, have 
laid down the preparation that is the foundation for their life work, 
and have given themselves up to the service of this country, and that 
the older men, men who were too old to fight, are giving of their 
work, of their money, yea, of their very soul, to the end that that 
starry banner that has never known disgrace, may, before this war 
is over, float over Unter den Linden to the tune of "Yankee Doodle" 
and of "Dixie." (Applause.) 

The Toastmaster : A good many years ago the recent gradu- 
ate of a law school drifted into the city of Hillsboro and took up 
his abode and opened up a law office. One day a client drifted 
in and told his story, and the Court happening to be in the ad- 
joining county, the lawyer took the first train and went over to 
the nearby county seat and laid the situation before the Court. 
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The Judge listened to the young man patiently and with kindly 
interest and said: **Mr. Hart, you clearly are entitled to an 
injunction. Just get your petition up and bring it to me." The 
young man hastened back home and the next day he reported 
and said: **If your Honor please, I have got my petition up, 
and I got everybody in Hillsboro to sign it.'' (Laughter.) But 
he did not stay there long. It was bound to come, and Mr. Hart 
will tell you how he did it. (Applause.) 

HOW I DID IT. 

Response to Toast by H. G. Habt. 

Mr, Toastmaater, Ladies and Oentlemen: 

Early in my career I learned that the most successful form of 
camouflaige was to tell the truth. We did not call it that in those 
days, but it was just as essential to the success of a man, who was 
liable to be shot if he came out and showed his true character, as it is 
today. Especially if you were 9/ lawyer, everybody suspected you of 
lying, and they would never believe you, and the truth was the best 
concealment that you could adopt. That is the reason my distin- 
guished friend, Judge Wright, was so free with his confession. He 
was satisfied none of you would believe it. If what was said about 
me a minute ago were true, I would confess it, because then you 
would not believe it, but it not being true, it is not necessary to 
notice it. 

I am called upon to discharge an important duty, to act as a seer 
and predict what is bound to happen. Something was said here to- 
night about a seersucker as being the uniform of a lavryer. I am 
probably both. I am old enough to be the one, and I am young enough 
to be the other. (Laughter.) 

I recall one night, when it was about as late as it is tonight, and 
we had been, bored to about the same extent that you, ladies and 
gentlemen, have been bored, by a lot of fellows who got to be early 
on the program, and we all felt the need of sleep, a gentleman got 
up, and they indulged in this little pleasantry. They asked him 
about his speech: "Is your speech like a Gat's tail, fur to the end?" 
He said : "No, my speech is like a dog*s tail. It is bound to a cur." 
(Laughter.) That is one of the things that is probably included in 
the toast which was assigned to me tonight, one of the things that 
is bound to occur. 

I was favorably impressed with but one of the speeches that was 
made tonight, and that was the one made by your townsman, Mr. 
Carrigan. Irishmen have been so ignorant all their lives that some 
of them called themselves Carrigan and some called themselves Cor- 
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rigan. This particular branch of Hibernionism to which your towns- 
man belongs call themselves Carrigan. But the thing that Mr. Car- 
rigan said that impressed me was in regard to the hot pot of incense. 
We had a practical illustration of that this evening. 

It does not often happen that friction occurs among lawyers when 
there are no fees involved. (Laughter.) We have an expression that 
we apply to all matters which are purely philosophical or philan- 
thropic, or something that does not pertain to fees, as being purely 
academic. There were several academic questions being discussed, 
among other things, expressing our appreciation of the things that 
had been done for us in the way of entertainment, and two lawyers 
took the floor at the same time. I have forgotten what it was that 
they wanted to express their gratitude for, but the one who desired 
to express the thanks of the Association for the favors extended to 
us by the ladies, instead of doing as Gaston and that other French- 
man, Alphonse, instead of saying, "Before you, Alphonse," or "Before 
you, Gaston," he could not brook the delay that occurred in allowing 
the brother lawyer- to speak first, and because he was not permitted 
to thank the ladies for the entertainment that they provid-ed for us 
on yesterday, he got mad and charged the other lawyer with dis- 
courtesy. And now, if there is anything on earth that ought to be 
resented by a lawyer it is a charge of discourtesy, because courtesy 
is one of the things that a lawyer knows how to provide, but does 
not know how to charge a fee for. (Laughter.) And yet, so great 
was the impression made upon the Bar Association here by the cour- 
tesies extended by the ladies, that the occasion of a little delay in 
an opportunity to express his gratitude caused a rupture in our pro- 
ceedings over there, that I looked to cause the usual amount of blood- 
shed that results from -controversies among lawyers. (Laughter.) 
Fortunately, the occasion passed with the usual results. (Laughter.) 
We are all here and have done ourselves no harm. The things that 
are bound to occur have already occurred. 

I am glad of one thing, that I am not like other people. You have 
heard that expression before, but the particular application of it has 
reference to a thing which is going to occur, and has already to 
some extent occurred. My success with the opposite sex was based 
largely upon obtaining the vote of one woman. I obtained that at a 
time when the others werfe not allowed to vote. I am no longer a 
candidate. Were I a candidate now, when it is necessary to obtain 
a majority of the ladies, I am teure that I would never have suc- 
ceeded in becoming a married man. My success as an after-dinner 
speaker is also based upon things of the long ago. It is not so 
much in what we say as in the receptive mood of those to whom you 
are addressing your remarks. An after-dinner speaker owes his suc- 
cess in every instance, that is, if his success is based on what oc- 
curred in the past, to the mood of those to whom he is addressing his 
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pleasantry. Had the proper predicate been laid — and it has been ex- 
plained to you what a predicate is — ^had the proper foundation been 
laid, I could, with the use of half as many good puns as were per- 
petrated by my friend Lanham here tonight, have made a reputation 
that would have gone down through the centuries. The injunction 
that has been laid upon us to conserve our energies and other good 
things should apply to such a prodigal use of good puns. I made a 
reputation, due partly to the judicious use of a few puns and partly 
to the conditions that surrounded me, and the fact that it was an 
after-dinner speech, that is in some measure responsible for my 
being permitted to address you tonight. Understand, I am not a 
volunteer tonight. I realize it, and you realize it, that the speech 
I am making is one which requires for a proper appreciation a cer- 
tain amount of stimulants or stimulus, or something of that sort, 
which the present occasion has not supplied. Therefore, if we are 
to succeeed in the hereafter as after-dinner speakers, we have got 
to compete with men, who, like Lanham, can sell ten thousand dollars 
worth of puns for eight dollars. I realize that my day is past, that 
I belong to the things of long ago, and while I am yet comparatively 
young, the things to which I had looked for, distinction and glory, 
are in the ^sere and yellow leaf. But I certainly wish to thank the 
people of this community for the hospitality that has been extended 
to the members of my profession, and to the evidences that you have 
furnished of that large hospitality which in a degree has been 
passing. Whether it is due to our having grown wealthier, and be- 
longing to an age "when wealth accumulates and men decay," I 
cannot say, but certainly it is refreshing and gratifying to me, as 
I know it is to other members of my profession, to come Into a com- 
munity in which there exists that whole-hearted hospitality which 
you have manifested here during our visit to this city, and I trust 
that whatever success will come to this community — ^and I believe 
that some day you will be among the great communities of the 
country, measured in a materialistic sense, that Wichita Falls will 
be a town of great importance commercially, as I know it is now 
intellectually and socially — I trust that through the ages, through 
the times to come, there will be in this community the same spirit 
of hospitality, the same kindliness, the same manly and womanly 
qualities which characterize your citizenship today, and that when 
we come back here again, as we will, we will find your community 
enlarged in respect to those things which make her truly noble. 
((Applause.) 

The Toastmaster: Years ago there came through Texas, 
as many of you will remember, the younger Salvini, Alexander 
Salvini, playing Don Caesar de Bazan. No one who ever saw 
him forgot him, or ever would. By some error of the booking 
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agent he was booked to play at Lampasas, then a little fron- 
tier town, and not much larger now. There were no posters on 
the boards showing sensational scenes with the fleeing beautiful 
woman, and someone rushing to the rescue, gun in hand, to draw 
the crowds, and nobody had ever heard of Alexander Salvini. 
So when the curtain rose for Salvini 's appearance there was 
only a scattering crowd in the house, but among that crowd was 
a young man of taste and culture, who was carried away with 
the performance, and he went and called on Salvini that night at 
the hotel, introduced himself, and tHey sat and chatted for quite 
a while. Said the young man: **I do not understand how 
you could play so well to so small a crowd.'' Salvini said: **It 
is true, that was the smallest crowd that I ever played to, but 
I can say to you that I do not believe I ever played better, for 
I made up my mind when that curtain rose and I looked out on 
that crowd, that if these people in this country had never heard 
of me before, they would hear of me after tonight." The peo- 
ple here and hereabouts, at Wichita Falls, and this section, had 
not heard of our distinguished visitor. Dr. Pound — ^not many 
of us had, if any, until a few weeks ago, but here and here- 
abouts he will be heard hereafter. (Applause.) He will never 
come a stranger to these parts again. Dr. Pound will talk to 
you on the **Lay Idea of the Lawyer." (Applause.) 

THE LAY IDEA OF THE LAWYER. 
Besponse to Toast by Db. Roscoe Pound. 

Mr, President^ Ladies and Oentlemen: 

A prominent citizen of Chicago, whom we will call Mr. Pressed 
Beef, entered into a literary conversation one night with a young" 
lady from Boston, and presently the conversation turned on dialect 
poetry. "Why, Mr. Pressed Beef, certainly you have read some dialect 
poetry?" "Yes," he said, "I have read Chandler Harris and Whit- 
comb Riley, but the other night I got hold of some dialect poetry by 
a .man named Chaucer, and really now, that man just carries it too 
far." (Laughter.) 

Ladies and gentlemen, I protest that wheji Mr. President compares 
Wichita Falls to Lampasas, that is a^ egregious as to suggest some 
comparison between a mere professor and Alexander Salvini. But 
w^hat strikes me as most torserian in that business is to intimate 
that a son of the short grass country can feel himself anything but 
at home here on the plains. (Applause.) 
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Now, it is one of the functions of a speaker on these postprandial 
occasions to punctuate the toastmaster's discourse, and after divers 
colons and semi-colons I want to put in a big, round punctuation point, 
and I want to begin at the beginning. I was interested in the dis- 
course of the incoming president, who told us he was a member of a 
draft board. For my sins once I was a member of a board, the stat- 
utory n'ame of which was "The Board of Insane Commifisioners" (laugh- 
ter), and in the second section of the Act the Legislature feelingly 
referred to us as "The Insane Board." (Laughter.) 

I was more depressed when the next speaker put in a punctuation 
mark. Mrs. Gradgrind said once, when she was asked if she was in 
pain: "No," that there was a pain somewhere in the room, but she 
could not say that she had it. There is a speech somewhere in the 
room, but I was not bom South of the Mason and Dixon line. It is 
not my birthright to pour forth polished poetry even to the height 
of the Heliconian Steeps, and I confess I cannot compete with Brother 
Lanham. (Applause.) But I felt better when the pot of incense 
came on. (Laughter.) Brother Carrigan conceits himself he can 
play poker. Brother Carrigan, I practised law West of the one hun- 
dredth meridian, and I also live in Arcadia. (Laughter.) And then, 
we have some law West of the Pecos, whither the Meridian of the 
Pecos goes clear to the North Pole. I remember there was a curious 
old character who was known in the short grass country as the Dutch 
Constable. He was six feet four inches high, his hip pockets were 
well provided with weapons, and he knew how to use them. On one 
occasion, when the United States Marshal did not quite dare to ex- 
ecute a writ of assistance, he was made a deputy United States Mar- 
shal to execute that writ, and he made the following return: "Ee- 
ceived this writ this first day of December, 1895, and I hereby cer- 
tify that I served the same upon the within named respondents by 
dropping them and each of them by the seat of their breeches into 
Sow Belly Creek, save the within named Frank Johnson, who de- 
parted this life during the execution of this writ, as required by 
law." (Laughter.) 

Next we were treated to a disquisition, among other things, on a 
lawyer's speech, and I venture to supplement that by Mr. Dooley's 
definition of a lawyer's speech. "A lawyer's speech," he says, "is like 
the horizon. You think you can see the end, but you don't never get 
there." (Laughter.) One of the great after-dinner speakers of the 
last generation, when he was upon a program of this sort, with per- 
haps a printed program that contained the names of the speakers 
and the speeches assigned to them, was wont to pick up the pro- 
gram and look at it carefully and say: "Ladies and gentlemen, I 
call your particular attention to the subject assigned to me upon this 
program. I shall not have occasion to refer to it again." (Laugh- 
ter.) 



Digitized by VjOOQiC 



334 Proceedings of the 

. And yet I think I might, at the risk of making a lawyer's speech 
which is like the horizon, just say a word to you more or less seri- 
ously about the lay idea of the lawyer. I was very glad this after- 
noon to hear Brother Moseley say, that the lay idea of the lawyer 
does not prevail in Texas. You are a blessed commonwealth. They 
tell us the story of Sir John Strange, who was one of the great Eng- 
lish lawyers of the Eighteenth Century, that when he was nearing 
his end he made provision for a monument, and he said to Lady 
Strange : "I want you to put on there, *Here lies a lawyer and an 
honest man.* " She says : "Why, my dear, that is strange." He 
said: "Exactly; that is what people wdll say." But they did not. 
When that monument was duly put up and duly inscribed, and a 
visitor to the rural churchyard came in and loooked at it, he said: 
"I would like to know how they came to put those two fellows in 
the same grave." (Laughter.) 

But that idea of the lawyer has not always obtained. You will 
not find it in antiquity. That idea of the lav^ryer as a quibbler, a 
pettifogger, and extortioner, is an idea that we first find in the 
Twelfth Century. Prior to that time our clerical brethren had a 
monopoly for a season of the practice of law, but presently there 
arose a lay profession of lawyers, and more and more they pushed 
Brother Peter and Brother Bartholomew out of the courts and Brother 
Peter and Brother Bartholomew had a monopoly of the pulpit, and 
every Sunday morning they could expound to credulous congrega- 
tions the danger to morality and Christianity involvled in the rise 
of this profession. (Laughter.) From that conflict between the old 
profession and the rising new profession this tradition dates. At 
that time every trade and profession and cult had a patron saint, 
and our clerical brethren of that time were fond of relating this 
anecdote about . our profession. One Yves of Brittany was a great 
lawyer of that period, and for his sanctity, his piety, the pope granted 
that the lawyers may have a patron saint, and Yves was to be blind- 
folded and turned loose in the nave of Saint John Lateran, and when 
he embraced the statue of one of the saints that saint was to be 
the patron saint of the profession. Yves was blindfolded, and he 
walked about feeling the statues in the nave of Saint John Ipateran, 
and he came to the statue of St. Michael putting down Satan, and 
as in duty bound he embraced the statue of Satan. (Laughter.) For 
who but Satan could be the patron saint of a pernicious profession 
that was robbing Brother Peter and Brother Bartholomew of a large 
source of their revenue? Well, for a season the tradition went along 
piously in the pulpit, but at the Reformation a new situation arose. 
On the one hand the lawyer was inclined to resent. He was inclined 
to be critical. He was inclined to challenge authority. That made 
the orthodox church man very suspicious of him. But, on the other 
hand, he was inclined to admit the authority of the Boman law, and 
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the reformers looked askance at anything that had a Koman label. 
So, on the one hand the pious Catholic would say: "The. more one 
is a good jurist, the more he is a bad Christian," but on the othel* 
hand, Luther was equally clear that the lawyer was nothing short of 
a parasite upon the community, for Luther, like "many other strong 
personalities, like some we have seen in recent times, had a distrust 
of anyone who urged adherence to rule and principle, and the hold- 
ing down of the individual personality by settled principles. Luther 
was never weary of declaiming against the lawyer. He said that any 
jurist with three dollars in his pocket could pervert any statute made 
by any legislator, short of the Almighty. Luther's diatribes against 
the lawyer became very popular in England in the next century, be- 
cause when England of the Commonwealth began to get arbitrary, 
when Oliver Cromwell tried to put down the Court of Equity and to 
lay down some extra-legal rules for the guidance of courts of law, 
he soon found, in his own language, that the sons of Belial were too 
hard for him, and Milton, taking up the cudgel of the Protector, com- 
plained of the lawyer. He said : "These lawyers were never trained 
in justice or equity, but spent their days in contemplation of fat 
contentions and flowing fees." That tradition gradually waned in the 
next centruy, but the circumstances of 'American life presently re- 
vived it, for Colonial America was the period of the clergyman, just 
as Nineteenth Century America was the period of the lawyer. In 
Seventeenth Century America, when men sought to enact a new bit 
of legislation, they did not send to a lawyer to ask him if it was 
constitutional. They sent for a clergyman to- tell them whether it 
was in accord with the word of God. When the Commonwealth of 
Massachusetts in the Seventeenth Century codified its laws, it did 
not take the trouble to put any lawyers on the Commission, but the 
Commission was well supplied with clergymen. 

But with the growth of trade and of conunerce, and a more com- 
plex society, the need for rule and system and logic in the adminis- 
tration of law, in the administration of justice, brought in the law- 
yers, and the clergy found themselves pushed into the background. 
Where all the magistrates had been clergymen they gradually came to 
be lawyers, and in the Nineteenth Century the lawyer divided the 
hegemony with the soldier, until the pious profession, which had been 
displaced, did precisely as they did in the Sixteenth Century. After 
the Keformation the great offices of State, which had been filled by 
clergymen, began to be filled by law^yers. Luther was clear that that 
was a triumph of the material over the spiritual. The clergy after 
the Revolution were quite clear that this phenomena was not eco- 
nomic, but was due to the greed and graft of a parasite class. But 
people got Ukced to this situation presently, and in the generation 
after the Civil War nothing but a few stale jokes remained to re- 
mind us of this tradition. In the present generation it has burst 
forth again, furbished up, if I can mix metaphors, full bloomed. 
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Why? I think it is because the Twentieth Century has seen the 
rise of new professions. The engineer sees an attorney general 
but he does not see any general engineer. The physician sees that 
there is an attorney general, but he does not see any surgeon gen- 
eral of the Commonwealth. The journalist sees the things which he 
has published in print, and which the public is bound to believe on his 
authority. The courts persist in antiquated ideas, in trying in their 
slow and cumbersome fashion for weeks and months, and he sees 
that although his thunderings may disturb administrative officers, 
courts and judges, in their quiet way go on ^ undisturbed by all his 
clamor. The claims of rising professions, seeking a place in the sun, 
more than anything else, are responsible for the revival of this 
tradition in the present. 

Now, some of us have seen some of these learned professions in 
action. I think it has been our experience that when physicians and 
surgeons and engineers lend their aid in the administration of jus- 
tice, they do not exactly serve God for naught. (Laughter.) Never- 
theless, they are clear that the taking of fees by the lawyer is a 
pretty doubtful bit of business. 

Nevertheless, the revival of t^is tradition in the present is noth- 
ing short of a tribute to the lawyer, and I take it that until anarchy 
or the millennium does away with the need for an organized adminis- 
tration of justice this tradition of Twelfth Century monks, furbished 
up by Luther, handed down by the Colonial clergy, and revived by the 
rising professions of the pre'sent, is likely to remain bright and per- 
ennial. But we can reflect, after all, that this is but a tribute to us; 
that it recognizes the established place of the lawyer in the fabric 
of society; and we can say, with one of the great jurists, of modern 
times: "So venerable, so majestic is this living temple of justice, of 
which we are the servants, this immemorial and yet freshly growing 
fabric of our law, that the least of us is proud, who may jwint to 
so much as one single stone thereof and say *The work of my hands is 
there.' " (Applause.) 

The Toastmasteb: Ladies and Gentlemen of Wichita Falls: 
With this closes the Thirty-seventh annual meeting of the State 
Bar Association of Texas, the first in its history where the in- 
terest in the meeting and the attractiveness of the town have 
held it in session for three days. Into its Annual Records is 
written the magnificent hospitality of this magnificent little city. 
And that is not the best of it. We have come to the Panhandle 
country, and with us we take away an enrollment of one hun- 
'^red per cent of your magnificent lawyers, and all of the force 
that it adds to the State Bar Association for usefulness to the 
profession and to the State. We thank you for our cordial and 
magnificent entertainment. (Applause.) 
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REPOBT OF COMMITTEE ON DECEASED MEMBEES. 

Hon. C. K. Lee, President of the Texas Bar Association: 

Your Committee on Deceased Members begs leave to report as 
follows : 

By reason of want of sufficient data your committee has not pre- 
pared memorial notices of several members who have- died since the 
report of the last Committee on Deceased Members. It recommends 
that said data be obtained and the committee which shall succeed it 
be requested to prepare that notice. It has prepared memorial reso- 
lutions on Robert S. Neblett, of Corsicana; Thomas D. Montrose, of 
Greenville ; Bay Hunter, of Fort Worth ; James C. Scott, of Fort Worth ; 
Moritz O. Kopperl, of Galveston; William D. Williams, of Austin; A. 
B. Storey, of San Antonio; Leroy G. Denman, of San Antonio, and 
Waller T. Bums, of Houston. 

The committee recommends that the resolutions be spread on the 
permanent records of this Association. We would ask that each and 
all of us here, in thought and in spirit, plant at least one little white 
iflower on the graves of each of these, our brethren, who have gone 
to the land lying beyond life's westernmost horizon. 
Respectfully submitted, 

F. C. DiLLABD, 

F. D, MiNOB, 
Jno. W. Bbady, 
R. E. Thomason, 
R. W, Stayton, 

Committee. 
Dr. Dillard moved the adoption of the report of the committee, which 
motion was seconded by Mr. Claude Pollard, and the report wus 
unanimously adopted by a rising vote. 

RAY HUNTER. 

Ray Hunter, the son of Judge Sam J. Hunter and Mrs. Mollie Hunter, 
was born at Sulphur Springs, Texas, September 11, 1876. When a boy 
only eight years of age he moved with his parents to Fort Worth, and 
there lived until he was stricken by the hand of death on September 
25, 1916, when he had just passed the fortieth year of his life and 
was entering upon his mature manhood. His education was com- 
menced in the public schools of Fort Worth, continued in the Fort 
Worth University, and completed at Marmaduke Military Academy, 
Sweet Springs, Mo., where he graduated with high honors. After 
graduation he began the study of law in the office of Hunter, Stewart 
& Dunklin, the senior member of the firm being his father, who, long 
recognized as one of the leading lawyer^ of Texas, and who served 
as a judge of the Fort Worth Court of Civil Appeals, with kindly guid- 
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ance laid in the mind of his son the foundations of a thorough knowl- 
edge of the principles of the law. 

While still pursuing his legul studies, in 1897, young Hunter was 
appointed deputy clerk of the Court of Civil Appeals at Fort Worth. 
Here he continued his legal studies, and in 1902 was admitted to the 
bar. In 1904 he became stenographer to the Appellate Court, which 
position he filled to the satisfaction of the court until October, 1905, 
when he resigned to enter the active practice of the law with his 
father. From that time until the time of his death he devoted him- 
self successfully and faithfully to the representation of a large clien- 
tele, and was an active and successful trial lawyer. He had a wonder- 
fully clear mind and was blessed with that faculty, so useful to lawr 
yers, of remembering the nature and style of cases and where to 
find them. It is declared that he remembered the nature and style 
of every case that was filed in the Appellate Court during his eight 
years' connection with it; that he could give the name of the judge 
writing the opinion, and the book of the Southwestern Reporter con- * 
taining the case, and could tell the important points decided, without 
reference to the book itself. 

Mr. Hunter stood high in the Masonic world and enjoyed the repu- 
tation of being the brightest Mason in the City of Fort Worth, holding 
a life certificate of the Grand Lodge to lecture and instruct the mem- 
bers of the Masonic Fraternity, 

Ray Hunter was a good son, a loving husband, a kind father. He 
had fine social qualities, a lovable disposition, and was a universal 
favorite with the members of his bar. 

JAMES C. SCOTT. 

It is a charge frequently made these days, happily far less true than 
the layman is inclined to believe, that the law has become altogether 
comjmercialized ; that the lawyer has become the business man, bet- 
ter igrounded in the ways of trade than in the learning of Blackstone 
and Kent; and more solicitous to secure a good fee than to sflcceed 
in upholding the principles of right on which the law is founded. 
From the old days there have come down to us of this newer day 
some lawyers who, in devotion to their profession, in adherence to 
the ethics of it, in the love of the law, are almost forgetful that the 
law has its practical business side. They are the lawyers of what we 
call the "Old School," wedded to the law as to a bride, and loving 
it as the foundation of justice and the embodiment of the principles 
of right; solicitous to sustain it in its purity, and full of righteous 
indignation toward any lawyer who would prostitute the law to un- 
worthy ends. 

Such a man was Judge Jafaes C. Scott, of Fort Worth. He came 
to us from the elder day. He was bom at Boonville, Mo., May 1, 
1841, and died at his home in Fort Worth, Texas, January 31, 1918, 
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at the ripe age of seventy-six years. He began the study of law 
when but a boy, but later entered the Kemper Military Academy at 
Boonville. At the outbreak of the Civil War, with a high sense of 
duty, he laid aside all thought of immediate law study or law prac- 
tice and entered the Confederate army. He was captured and spent 
several months in a Federal prison, glad to yield his liberty for the 
cause of his country, but deeply regretful that his imprisonment 
forbade his rendering service on the battle front. Prior to the Civil 
War he had removed to Colorado, and after the war he returned 
there, part of the time working on a railroad, and part of the time 
teaching school. In 1870 he moved to East Texas, and lived at Jeffer- 
son, working for the railway as baggage master. In 1875, before any 
railroad had reached Fort Worth, he moved to that place, then little 
more than a village, but even then griving promise of its splendid 
future. He passed the bar examination in Tarrant County, and in 
1876 was appointed the first City Attorney of the City of Fort Worth. 
From- that time until his death he vvas in the active practice of his 
profession, and his life's history is closely linked with the history of 
his community. He was faithful in word and work in the interest of 
his clients. He maintained a high standard of integrity in all his 
dealings. His respect and love of his profession was marked, deep- 
seated and amounted to reverence. He exemplified to this generation 
a respect for his calling characteristic of the earlier day, and has 
left a record worthy of emulation by all the members of his .profession. 

MORITZ OSTERMAN KOPPERL, 

Truly "in the midst of life we are in death." The Grim Reaper 
stands ready everywhere with his scythe. Not only are the sons of 
men, hour by hour, minute by minute, second by second, stricken down 
and carried away by disease; but accidents, unforeseen and unantici- 
pated, constantly attend their footsteps to suddenly and unexpectedly 
snatch them from the scenes of life into the shadowy beyond. 

On the 25th of July, 1917, Moritz Osterman Kopperl, a member of 
this Association and of the Galveston bar, was suddenly called from 
life, by drowning in the Galveston ship channel. Mr. Kopperl was 
a native son of Texas, and of the city where he lost his life, having 
been born there on the 15th of March, 1875. Indeed, his whole life 
was identified with Texas and Texas interests. Instead of leaving 
Texas to obtain his legal education in a university foreign from this 
State, he entered the law department of the University of Texas, and 
graduated there in 1898. Not only did he find his law diploma in 
the city of Austin, but there, too, he found his wife, a month after 
his graduation, being wedded to Miss Waldine Zimpleman of the 
city of Austin. After his marriage he returned to his native city, 
and at the age of twenty-three entered the practice of the law with 
the firm of Austin & Rose. He was associated with those gentlemen 
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until Mr. Bose moved to Beaumont. After this he continued his asso- 
ciation with Judge Austin until Judge Austin's death. From that 
time he practiced law, alone and successfully, imtil at the age of 
forty-two, in the prime of his manhood, he was snatched by the sad 
accident from a useful career. 

As a lawyer Mr. Kopperl was faithful to his clients and earnest 
in their interests ; as a mehiber of the community he recognized and • 
fulfilled the duties of good citizen&hip; in the family circle he was 
considerate, kind and devoted. All the obligations of life he met and 
fulfilled with a high sense of duty, and he has left a memory cherished 
by the fellow citisaens of his native city, and by his fellow members 
of the Bar of Texas. 

WILLIAM D. WILLIAMS. 

The subject of this memorial, William D. Williams, was bom at 
Mt. Vernon, Kentucky, August 22, 1855, of an old and well known 
Virginia and Kentucky family. Three of his g^at-grandfathers 
fought in the Eevolutionary army. His father, a merchant, moved to 
Carthage, 111., in 1857, where William D. Williams was raised and 
received a public school education. He gpraduated at Abington Col- 
lege, 111., in 1872, and shortly afterwards came to Segiiin, Texas, where 
he married Miss Jettie Pearson, a former college mate at Abingdon; 
and who survives him. He first engaged in the private banking busi- 
ness at Segiiin, then became a farmer near Lbckhart, Texas, and to 
both these vocations he brought the same energy and zealous deter- 
mination that characterized him through life. 

He then removed to Austin and studied law in the office of Peeler 
& Maxey, and after his admission to the bar, became a partner of 
Col. John W. Robertson, a distinguished lawyer of Austin. Later he 
removed to Fort Worth, Texas, and practiced law there with marked 
ability. He served the city of Fort Worth as city attorney and as 
mayor during his residence in that city; also represented Tiarrant 
County in the Legislature of Texas, where he became conspicuous 
for his ability and grasp of legislative matters. The Intangible Tax 
Law was a notable contribution of his to the laws of the State. 

In 1909 he was appointed by Governor Campbell to a place upon 
the Texas Hailroad Conmiission, which office he continued to occupy 
until his death, which occurred on October 1, 1916. In addition to 
the above honors and services, he was Treasurer of the Texas Bar 
Association for many years, having been first elected to this place 
in 1892. 

As a lawyer, brother Williams was more than ordinarily successful, 
and he always commanded a good practice. He was recognized by 
his associates as a foeman worthy of their steel, but was always 
scrupulously observant of the best traditions, and of the highest 
ethical principles of his profession. 
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As a public official, he was distin^ished for his great fidelity to 
duty, and was unusually conscientious in the performance of every 
task which came to his hand. Throughout his exceptionally large 
public experience, there was never the slightest blot or blemish upon 
his reputation. 

As a man, he was marked by industrious habits and possessed great 
energy and perseverance. He was blest with a kindly aaid generous 
dispositioin, and his great heart beat in sympathy with the toiling 
masses, and the fortunes and welfare of the poor were ever his 
greatest solicitude. He was unusually modest and diffident, and while 
sensitive and suffering great physical pain during the last years of 
his life, he bore his aSMictioUs cheerfully and uncomplainingly. He 
died beloved and universally admired by the bench and bar of the 
State, and mourned by thousands unknown to him, but for whom 
he labored all his life. 

When all is told, the world is better that William D. Williams lived, 
and as a memorial to his great public and private services and of 
the respect in which his memory is held by the bar in Texas, these 
resolutions are made a permanent part of the records of this Asso- 
ciation. 

A. B. STOREY. 

Judge A. B. Storey, a prized and honored member of the San An- 
tonio Bar and of this Association, died at his residence in San Am- 
tonio on the 5th day of July, 1917, in the sixty-second year of his 
age, having been bom in the city of San Marcos on the 19th day of 
August, 1855. 

Born in Texas, he acquired his education and wrought his life work 
in his native State, of which he was a true eon and to whose interest 
and welfare he was devotedly attached. After finishing his school life, 
which was spent at Coronal Institute and Trinity University, he was 
admitted to the bar in September, 1876, in his native town of San 
Marcos. For a time he practiced law there, but later followed his 
profession in Blanco .City and Lockhart. Later still, desiring a wider 
field for his activities, he moved to the city of San Antonio, taking 
and holding a high position among the members of the bar. 

Judge Storey, while not holding or seeking political office, was chair- 
man of the Democratic State Executive Committee during the admin- 
istration of Governor Campbell. He presided over the deliberations 
of that body with such ability and impartiality as to merit and re- 
ceive its approval and likewise the approval of his fellow Democrats 
of the State. In politics he was a Democrat in the widest and best 
sense of the word, believing that government is instituted for the 
benefit of the governed and that it is safe to leave to the people the 
ultimate decision of governmental policies. 

Judge Storey was a son of C^aptain Joseph G. Storey and Sarah B. 
Storey of San Marcos. Captain Stoirey was a brave Confederate sol- 
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dier, devoted to the cause of the South. From him his son inherited 
an unswerving allegiance to his southern lamfi and an abiding inter- 
est in the welfare and prosperity of the southern people; but, at the 
same time, he remembered that at Appomattox the war between the 
States was ended and he realized that all, North and South, are citi- 
zens of a common country, -to whose up-building, prosperity and happi- 
ness they should devote their best efforts without sectional jealousy 
and with no feeling of bitterness engendered by the war between the 
States. In this spirit he devoted himself to the cause of his people. 

The spirit which made Captain Storey a brave soldier and a gen- 
erous adversary, inherited by his son, made tjiat son courageous in 
all the affairs of life, battling valiantly in the court room for his 
clients, but an adversary courteous and generous to his opponents; 
and he passed away respected and honored by the members of his bar 
and the members of this Association, who appreciate his ability as a 
lawyer, his worth as a man and his usefulness as a citizen. 

LEROY G. DENMAN. 

On the 15th day of Septemlber, 1916, a shock was given to all Texas ; 
for on that day the papers of the State announced that Judge I^eroy 
G. Denman had suddenly been called from a life of useful labor to 
the rewards awaiting the good man beyond life's horizon. Though 
laboring under a high blood pressure, giving warning that the death 
angel might at any time beckon him, at the same time his general 
health was so good, his appearance of splendid physical manhood so 
excellent, that the State was surprised and startled when the summons 
came. The members of his profession were deeply saddened in the 
realization that a splendid man, an excellent lawyer, a great and just 
judge was called from their midst. 

Judge Denman was born in Guadalupe County on the 31st of October, 
1855, and was educated in the schools of Texas. After leaving school, 
like a great many other lawryers, he received a further and useful 
education and most useful discipline by himself teaching school. In 
this experience there was firmly fixed the knowledge he had acquired 
in his attendance upon school, and there was impressed upon him 
that thing so necessary to lawyers — the need of clear thinking, the 
helpfulness of clear expression of the clear thought, the necessity of 
rigid analysis and the po«wer of lucid statement. 

Judge Denman took the law course at the University of Virginia, 
one of the most justly celebrated law schools in America, and grad- 
uated there in 1880 with the degree of Bachelor of Law. The grad- 
uation from that school was a certification that he v^ras thoroughly 
grounded in the underlying principles of the law, and it then lay with 
him, his energy, his ability, his fitness for his profession to succeed 
or fail. 

In 1881 he married Miss Sue E. Carpenter. IVmt two years he fol- 
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lowed his professioai in New Braunfels. • In 1884 he removed from 
that city to San Antonio and formed a partnership with his brother- 
in-law, Fred Cocke, the firm being Cocke & Denman. The diploma he 
received from the University of Virginia was not unworthily held. 
The «eed which had beeoi sown in the University did not fall upon 
ground which should bring forth a promising crop, soon to fade away, 
but they were planted where they brought forth not only a promising 
crop, but the rich harvest. From the very beginning of his professional 
career Judge Denman showed himself to be a lawyer worthy of the 
name and worthy of the best traditions of his profession. There came 
to him a large clientele, bringing business of importance. In 1885 
Mr. Thomas H. Franklin removed to San Antonio and entered the firm 
of Cocke & Denman, whidh then became Cocke, Denman & Franklin, 
but shortly afterwards Mr. Cocke retired and the firm became Den- 
man & Franklin. This firm stood very high with the lawyers in the 
State, and was worthy of its standing by reason of the integrity and 
ability of its members. It also commanded the respect and confidence 
of the laity and had a large and lucrative practice. 

In 1894 Judge Denman was app<|inted to the Supreme bench of the 
State by the late Governor, James S. Hogg. He justified the wisdom 
of the appointment by the soundness and clarity of his decisions. His 
career on the bench was highly honorable. He took part in the de- 
cision of a great many important cases, and to the determination of 
them brought a wealth of learning, a clearness of perception, a power 
of analysis, a strength of mind, a sense of justice leading to correct 
results; and when he wrote the opinion of the court the reasons he 
gave for the conclusion reached were of convincing character. In 
the first convention after his appointment, when he had been not long 
on the bench, judge Denman was nominated only by a narrow major- 
ity, but before he left the bench no man could have defeated him for 
his ?eat, and his leaving was a source of profound regret to the bar 
of the State. In 1899, however, he found it wise to retire, and re- 
turned to San Antonio, where he again entered the practice of the 
law with his old firm, it then having in it some new members. The 
firm has always commanded a large practice and one of high class. 

Judge Denman was not only an excellent lawyer, but he was a man 
of fine business qualities. About four years ago he was elected Presi- 
dent of the San Antonio Loan & Tirust Company, and chairman of the 
Board of Directors of the San Antonio National Bank. Both of these 
positions, which he was occupying at the time of his death, he filled 
with marked ability. All the while, though, he continued to practice 
the profession of his choice, and it is as a lawyer, and not as a busi- 
ness man, that we lawyers love to think of him. It is a thought some- 
what saddening that no matter how able the lawyer, no matter what 
may be his reputation with the great body of the citizenry, no mat- 
ter how high his standing with the brethren of his profession, unless 
he happens to become a judge of one of the higher courts, where his 
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thought and the result of hj^ laborns are embodied in its opinions, his 
fame is ephemeral. Fortunately for Judge Denman he was for awhile, 
as we have said, on the Supreme bench of the State, and in the 
Tolumjes of the Texas Keports from the 87th to the 92nd Texas, in- 
clusiT^e, is written in his opinions an enduring testimonial to his 
ability as a lawyer and his wisdom and justice as a judge. 

Judge Denman was a profound lawyer, a just judge, a good citizen, 
a loyal friend, a generous, loving husband and father, a man true to 
all that is best and noblest in life. He left to the State an enduring 
reputation, and to his family and the members of his profession a 
memory fragrant with noble purposes undertaken, high deeds ac- 
eomplished. 

WALLER T. BURNS. 

Judge Waller T. Burns was born in Fayette County, Texas, January 
14, 1858, the son of CJolonel James Randolph Burns, himself a distin- 
guished lawyer of the Fayette County Bar and one of the pioneers in 
Texas legal annals. Judge Burns was 7 years old at the close of the 
Civil War and hence opportunities for education in Texas were quite 
limited. From his earliest activities he manifested an interest in 
the law and a desire to follow his father in that splendid profession 
and his thoughts and studies, in common schools at LaGrange and 
in the high school and in college, had as their ultimate aim the mak- 
ing of a lawyer. 

He was admitted to the bar in LaGrange at the age of 22 years, 
after passing a successful examination; and, leaving that city almost 
immediately in search of broader fields, located at Galvestoai. La- 
Grange was, before and immediately after the war, the home of some 
of the most distinguished lavsryers in Texas, And from these, young 
Buirns, as he grew up, drew his hopes and inspirations. He began the 
practice of his profession at Galveston and by close application to 
duty, a genial and pleasant personality, an active and intelligent mind, 
he rapidly acquired a standing at the local bar in that city, and then 
the conmiercial metropolis of the State. 

In February, 1882, he married Miss Maggie Killough, a daughter of 
Captain I. G. Killough, of LaGrange, and a granddaughter of Colonel 
Jno. B. Moore, the founder and father of LaGrange, and one of the 
distinguished pioneers of Texas. 

In 1888, on account of his wife's health, Judge Burns moved to 
Houston and started anew. He rapidly built up in the practice of his 
profession from the beginning until he left the practice to enter upon 
the duties of the bench. Although a native Texan and deeply attached ' 
to his State and her people and institutions and thoroughly devoted 
to all of the ideals of the South, and Southern to the very core. 
Judge Burns was, nevertheless, always a Republican in politics and 
active in Republican councils. 

In 1896 he was elected in the Houston District to the Texas Senate 
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over the regular Democratic nominee, by a large majority in a dis- 
trict that was normally largely Democratic — his election being a per- 
sonal tribute to his splendid character and fitness for the position 
and in his four years odf service in the Senate no man of any party 
faith was more loved or respected than Judge Burns and no man's 
counsel was more frequently sought on all questions of State jwlicies 
by those in charge of affairs of the State than that of Judge Burns. 

In March, 1902, the State of Texas was divided into four Federal 
Judicial Districts and the Southern District was created and President 
Roosevelt appointed Judge Burns to preside over said court. In ac- 
cordance with the terms of the bill, he qualified on the first day of 
July, 1902, and continued to serve as the judge of said court up to the 
date of his death, which occurred on November 17, 1917, after a brief 
illness at Laredo, Texas, where he was then engaged in holding the 
regular term of the United States Court. 

Judge Burns was a great lawyer but a greater judge and a still 
greater administrator. His record in handling large properties in 
receiverships is unparalleled. Appeals from his decisions in matters 
of that kind were seldom taken and on questions of administration 
he was never reversed. Following the great. storm of 1915, when so 
much cotton was lost and damaged on the Texas coast, he appointed 
a receiver to take charge of all storm damaged cotton not subject to 
identification and administer the properties and proceeds thereof for 
the benefit of the common interests of those who had suffered losses. 
Representing a large, number of persons and corporations, made de- 
fendants in that proceeding, were some of the ablest lawyers in Texas, 
contesting the apjwintment, the jurisdiction of the court, and every 
inch . of the ground ; yet within sixteen months from the date of the 
storm. Judge Burns had reduced through this proceeding all of the 
available cotton to possession, converted it into money and had dis- 
tributed the net proceeds thereof, exceeding $700,000.00 in money, 
among more than 400 claimants, according to his judgment of their 
respective merits, and not a single appeal vvas taken from his action. 
This is cited merely as one instance of a great number, demonstrat- 
ing his broad conception of justice, his keen analytical powers and 
his splendid capacity to look through shams and shadows and pre- 
tenses and to the merits of every controversy. 

The first wife of Judge Burns died in January, 1906, and in Novem- 
ber, 1913, he married Mrs. Gracei Willis, herself the daughter of a 
distinguished lawyer, Judge M. C. McLemore, of Galveston, a woman 
of unusual attainments of head and heart, who survives him ; he is 
also survived by his three sons, the elder. Coke K. Bums, being a 
member of the Houston Bar, and the two younger. Waller T., Jr., and 
Richard F., being still in schjool. 

No man was ever better loved in the community in which he lived; 
no lawyer ever more completely had t^e confidence of his clients ; no 
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judge ever more completely had the respect and confidence and ven- 
eration of the bar and the public; no citizen ever had higher ideals 
or greater k>ve for his country or more perfect loyalty to its flag; 
no family ever knew a more tender, kindly or gentle husband or 
father, and no man, in his sphere of action, has ever more justly 
deserved the tributes paid him by all classes. 

In the fuUneas and vigor of his mental and physical manhood, and 
almiost at the very hour of his death, in the full discharge of his 
duties, he gave up his life and laid diown the judicial ermine, return- 
ing his soul to his Creator and the ermine to his country, each as 
spotless and stainless and unsullied as the day of its creation. 

ROBERT S. NEBLETT. 

Of many men little need be said save that they were born and that 
they died. But of Robert S. Neblett, of Corsicana, Texas, it is hard 
to say too much in praise. 

The bare outline jof his life is that he was born on March 16, 1855, 
in Grimes County, Texas, lived from his early childhood, with brief 
intermissions, in Corsicana, Texas, till his death on January 18, 1918, 
was admitted to the bar in 1877, was engaged till the end in the 
clctive proctice of his profeslsion, was for three years mayor of Cor- 
sicana, for six years chairman of the school board of Corsicana, for 
a time chairman of the board of managers of the State Orphan Home, 
and at sundry time<s a member of the Legislature of Texas. Every 
public office he held in the highest sepse as a public trust without the 
suspicion of faithlessness in the discharge of its duties. 

But it is a man, a citizen, a gentleman and a lawyer that his breth- 
ren of the bar knew him beist and loved him moist. 

All, whether laymen or lawyers, and most of all those who knew 
him in daily intercourse, testify to his high worth, to his unblemished 
character, to his full right to unqualified praise as a man, a* citizen and 
a gentleman. 

As a lawyer engaged in the active duties of his profession for over 
forty years, trying cases throughjout the State in widely separated 
counties, every lawyer who was ever with him or against him will 
avouch his ability, his learning, his industry, his accuracy, hits thor- 
oughness, his courage, his independence, his i)atietice, his courtesy and 
fairness to court and adversary. No opponent, however hotly contested 
the case might be, could fail at the end of the trial to have a fresh 
accession of affection and admiration for Robert S. Neblett. No judge 
before whom he appeared could deny him confidence and trust. No 
client but knew that everything had been done for him that care, 
skill and ability could do in the presentation of the facts and the 
argument that followed. In the preparation of a case for appeal and 
in the prosfecution of the appeal he had consummate skill. 

But those who counted him as a friend — and who that knew him 



Digitized by VjOOQ iC 



Texas Bar Association 347 

was not his friend? — ^moum most of all his passage into eternity and 
will long" note and be sloiw to forget the high qualities, civic and pro- 
fessional, that endeared Bobert S. Neblett to a very wide circle. 

To thoee within that sacred inner circle, where lie the dearest affec- 
tions of the heart for wife, children and kinsmen, how irreparable is 
their loss! How vain any human words of comfort! May there be 
ever with them the solace which comes only from God, as there will 
abide with thenu — and not with them alone, but with the great num- 
ber wo loved him — ^the memory of one of "the best men thaf e'er 
wore earth about him," 

"Peace to his ashes." 

THOMAS D. MONTROSE. 

Thomas D. Montrose, of Greenville, Texa^s, died at his home in that 
city on the 22nd day of March, 1918, after a short and sudden illness. 
He was born at LaGrange, Texas, on the 15th day of March, 1850. He 
was educated in the schools at Gilmer, Texas, under Prof. Morgan H. 
Looney, and read law under Gov. O. M. Roberts, who was the tutor of 
so many of our able lawyers of Texas. By special act of the Legis- 
lature he was admitted to practice in 1870 while still only twenty 
years of age, and the same year commenced to practice in Greenville, 
then but a village, which he made his home continuoaisly until the time 
of his death. In March, 1903, he was appointed district judge of the 
newly created Sixty-second District by Governor Lanham. He served 
in this capacity for ten years, two by appointment and twice by the 
election of the people. On retiring from the bench he resumed the 
practice in which he was actively engaged at the time of his death. 

This brief record tells in barest outline the life history of a con- 
scientious lawyer, a just judge and a good man. Judge Montrose was 
a lawyer who believed thoroughly in the ethics of the profession and 
scrupulously applied them in his practice. He would not have known 
how to do an unethical thing toward his own client or the opposing 
client, or to take an unfair advantage of Opposing counsel; and had 
anyone suggested the doing of such a thing he would have repelled it 
with scorn and contempt. To his brother lawyers he was always 
courteous and obliging, and to the young lawyers he was helpful 
with words of encouragement and wise counsel. On the bench Judge 
Montrose was exceedingly fair. No lawyer could complain that in 
Judge Montrose's court he did not receive from the bench the closest 
attention; that the facts of his case were not carefully weighed and 
the law of it maturely considered ; and no client, even though defeated, 
could leave his court saying the judge did not give him a fair trial. 
It was Judge Montrose's high purpose that his court should be indeed 
a Temple of Justice, and that the Goddess of Justice should preside 
therein to weigh all matters vdth fair and impartial scales. As a citi- 
zen Judge Montrose stood on a very high plane. His heart was turned. 
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his hand was given to every good word and v^nork. He loved the town 
which he so long made his home, and did all in his power for its 
material prosperity and for the up-building and maintenance of a 
high and pure social and civic life. He was a consistent member of 
the Baptist Church. The teachings of the Man of Galilee were the 
rules and precepts of his life, and the light which streamed from 
Calvary's cross ligtened his pathway through life, and dissipated for 
him the shadows of the Valley of Death. Beyond the portals of the. 
grave he saw the walls of the shinging city, and the beacon lights 
of a never-ending life. 
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TEXAS BAR ASSOCIATION 



CX>NSTITUTION. 



ABTICLE I. 

NAME AND OBJECT OF THIS ASSOCIATION. 

Section 1. This Association shall be called the TEXAS BAR ASSO- 
CIATION. 

Sec. 2. Its objects shall be to advance the science of jurisprudence, 
promote the uniformity of legislation in the administration of justice 
throughout the State, uphold the honor of the profession of the law, 
and encourage intercourse among its members. 

ABTICLE II. 

MEMBEBSHIP. 

Section 1. Any attorney of the Texas Bar, or any clerk or deputy 
clerk of an appellate court of the State of Texas, in honorable stand- 
ing upon his written application, may be entitled to membership at 
any regular meeting of the Association. Said application must be 
endorsed by three members of the Association, and a fee of $5.00 shall 
accompany the same, $2.50 initiation fee and $2.50 annual dues. 

Sec. 2. Such application shall be referred to the Board of Direct- 
ors, who shall report the samfe to the Association, and if said report 
be favorable a ballot shall be taken, and if four-fifths of the members 
voting shall be in favor of the applicant he shall be declared elected. 

ARTICLE III. • 

OFFICERS AND THEIR DUTIES. 

Section 1. The officers of the Association shall be a President, a 
Vice-President, a Secretary and a Treasurer, who shall be chosen by 
ballot at a regular meeting, by a majority of the members present 
and voting. 

Sec. 2. There shall be a Board of Directors, five in number, elected 

at the sante time and in the same manner with the officers, and the 

. President and Vice-President shall be ex^fficio members of the board. 

Sec. 3. The officers and directors shall hold their offices for one 
year and until their successors shall be elected ; provided, that the 
same person shall not be elected President two years in succession. 

■Sec. 4. The duties of officers shall be such as usually devolve upon 
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such positions, and may be regulated and prescribed from time to time 
by the Constitution, By-Laws or resolutions of the Association. 

Sec. 5. The Board of Directors shall have exclusive authority, and 
shall exercise executive supervision over the affairs of the Association 
between its meetings. • 

Sec. 6. Vacancies in the offices and Board of Directors shall be 
filled by the Board, the concurrence of a majority of whom shall be 
necessary to a choice. 

ARTICLE IV. 

COMMITTEES. 

Section 1. The following committees shall be appointed annually 
by the President for the year ensuing, and shall consist of five mem- 
bers each: On Jurisprudence and Law Reform; on Judicial Adminis- 
tration and Remedial Procedure; on Leg^l Education and Admissions 
to the Bar; on Criminal Law and Criminal Procedure; on Commercial 
Law; on Publication; on Grievances and Discipline. 

Sec. 2. A committee of three, of whom the Secretary shall always 
be one, shall be appointed by the President at each annual meeting of 
the Association, whose duty it shall be to report to the next meeting 
the names of all members who shall in the interval have died, with 
such notices of them as shall, in the discretion of the committee, be 
proper. 

.\RTICLE V. 

GENERAL POWERS. 

Section 1. This Association shall have power to impose fines, assess 
fees, and establish by-laws for its government. It shall have power 
to remove officers and suspend or expel members for good cause, upon 
written charges exhibited against them by a member, and due notice 
given of the chargesi and of the time they will be brought before the 
Association. 

Sec. 2. The By-Laws shall prescribe the assessment to be levied on 
the members for the support of the Association and the promotion of 
its object. 

ARTICLE VI. 

QUORUM. 

Section 1. Twenty-five members in regular standing shall consti- 
tute a quorum for the transaction of business. 

ARTICLE VII. 

GENERAL ADDRESSES. 

Section 1. The President shall open each meeting of the Associa- 
tion with an address, in which he shall communicate the noteworthy 
changes in statutory and constitutional law, and especially such 
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chaniges as affect the development and process of the law and the 
administration of justice. 

ARTICLE VIII. 

MEETINGS. 

Section 1. The time and place for holding* the annual meeting shall" 
be determined by the Board of Directors and announcment thereof 
made to the Association sixty (60) days in advance of the date of such 
meeting. 

ARTICLE IX. 

AMENDMENTS. 

Section. 1. All propositions to alter, amend or add to this Consti- 
tution shall be made in writing at a meeting of the Association and 
filed with the Secretary at least one month before being acted upon, 
and shall not be adopted without the concurrence of two-thirds of 
the members present. 

ARTICLE X. 

DUES. 

Section 1. Each member of the Association shall pay to the Sec- 
retary the sum of $2.50 as annual dues. 



BY-LAWS. 



ARTICLE I. 

PBESIDINO OFFICERS. 

Section 1. The President, and in his absence the Vice-President, 
shall preside at all meetings of the Association; if neither of these 
officers be present, a President pro tem. shall be chosen by and from 
the attending members. 

ARTICLE II. 

ADDBESS AND ESSAYS. 

Section 1. The Board of Directors, at its first meeting after each 
annual meeting, shall select some person to make an address at the 
next annual meeting, and not exceeding six persons to read papers. 

ARTICLE III. 

ANNUAL MEETING AND OBDEB OF BUSINESS. 

Section 1. The order of exercises at the annual meeting shall be 
as follows: 

1. Opening address of the President. 

2. Nominations and election of members. 

3. Report of the Board of Directors. 
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4. Election of the Board of Directors. 

5. Reports of Secretary and Treasurer. 

6. Reports of Standing Committees, as follows: On Jurisprudence 
and Law Reform ; on Judicial Administration and- Remedial Procedure ; 
on Legal Education and Admission to the Bar; on Commercial Law; 
on Publication; on Grievances and Discipline. 

7. Reports of special committees. 

8. Nomination of officers. 

9. Miscellaneous business. 

10. Election of officers. 

11. The annual address, to be delivered by the person selected by 
the Board of Directors, shall be made at the morning session of the 
second day of the annual meeting. 

Sec. 2. lliis order of business may be changed at any meeting by 
a vote of a majority of the members present; and except otherwise 
provided by the Constitution and By-Laws, the usual parliamentary 
rules and orders will govern the proceedings. 

Sec. 3. No person shall speak more than ten minutes at a time, 
HOT more- than twice on the same subject. 

Sec. 4. A stenographer shall be employed at each annual meeting. 

Sec. 5. Each county bar association may annually appoint dele- 
gates, not exceeding three in number, to the next meeting of the 
Association, and such delegates shall be entitled to all the privileges 
of membership at and during said meeting. 

Sec. 6. All papers, read before the Association shall be lodged 
with the Secretary. The annual address of the President, the reports 
of the committees and proceedings of the annual meetings shall be 
printed, but no other address m^de or paper read or presented shall 
be printed except by order of the Committee on Publication. 

Sec. 7. The Board of Directors shall, as soon as parties have been 
selected to deliver the annual address and read essays, notify the 
Secretary of this Association of such selections, and of any other 
matters of special interest to be brought before the next annual 
meeting. 

Sec. 8. The Secretary shall be and is hereby required to mail each 
member of the Association, ten days before each annual meeting, a 
written or printed notice of the time and place of such meeting, giv- 
ing a statement of the addresses to be delivered, the papers to be 
read, and other matters of special interest, and shall also cause such 
notice to be published. 

ARTICLE IV. 

MEMBEBSHIPS AND DUES. 

Section 1. The initiation fee to entitle a person to membership 

shall be $5.00 which shall include the annual dues for the first year. 

Sec. 2. The annual dues shall be payable at the annual meeting, 
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in advance, and should any member neglect to pay them for one year 
at or before the next annual meeting", he shall cease to« be a member. 
The Secretary shall give notice of this By-Law, within sixty days 
after each meeting,. to all members in defai^lt. 

ARTICLE V. 

OFFICEBS AND COMMITTEES. 

Section 1. The terms of office of all officers elected at the annual 
meeting shall commence at adjournment thereof, except the Board of 
Directors, whose term of office shall commence immediately upon 
their election. 

Sec. 2. The President shall appoint all committees, except the 
Committee on Publication, within thirty days after the annual meet- 
ing, and shall announce them to the Secretary, who shall promptly 
give notice to the person appointed. The Committee on Publication 
shall be appointed on the first day. of each meeting. 

Sec. 3. The Secretary and Treasurer's reports shall be examined 
and audited by the Board of Directors before their presentation to 
the Association. 

Sec. 4. The Board of Directors and all standing committees shall 
meet on the day preceding each annual meeting, at the place where the 
same is to be held, at such hours as their respective chairman • shall 
appoint, and should any member of any committee be absent, the 
vacancy may be filled by the members of the committees present. 

Sec. 5. The Committee on Publication shall meet within one month 
after each annual meeting at such time and place as the chairman 
shall appoint. 

Sec. 6. Special meetings of any committee shall be held at such 
times and places as the chairman thereof may appoint; reasonable 
notice shall be given by him to each member by mail. 

Sec. 6a. It shall be the duty of the President to use every possible 
means to ascertain the death of any member of the Association, and, 
when such death is ascertained, it shall be his duty to seek for a per- 
sonal friend of the deceased who would be a proper committeeman, 
and to add such friend to the Committee on Deceased Members. 

It shall further be the (*uty of the President to draft bills upon all 
measures which are unanimously recommended by the (Association, 
and to present such bills to the Legislature for enactment into laws ; 
and the President, in his Annual Address, shall report to the Associa- 
tion how he has fulfilled this obligation. 

ARTICLE VI. 

STANDING COMMITTEES. 

Section 1. It shall be the duty of the Committee on Jurisprudence 
and Law Reform to consider and report to the Association such 
amendments to the law as ifi its opinion should be adopted; also to 



Digitized by VjOOQiC 



354 Proceedings op the 

scrutinize proposed changes in the law, and, when necessary, report 
upon the same. 

Sec. 2. It shall be the duty of the Committee on Judicial Admin- 
istration and Bemedial Pi'ocedure to observe the practical working* of 
the judicial system of the State, and recommend, by written or printed 
report, from time to time, any changes therein which observation and 
experience may suggest. 

Sec. 3, It shall be the duty of the Committee on Legal Education 
and Admission to the Bar to report the most suitable means of pro- 
moting and facilitating the study of the law, and the necessity or 
propriety -of elevating the standard of qualifications for admission to 
the Bar, and the best means for accomplishing that object. 

Sec. 4. It shall be the duty of the Committee on Commercial Law 
to report the best means to produce uniformity in commercial law 
and usages. 

,Sec. 5. The Committee on Publication shall pass upon and have 
printed all papers, should they deem them of sufficient importance, 
except as it is otherwise provided by the Constitution and By-Laws. 

Sec. 6. The Committee on Grievances and Discipline shall report 
as to the best means of upholding the honor and dignity of the law 
in the professional intercourse among the members of the Association. 
All complaints against any member of this Association shall be pre- 
sented to this committee, and if the committee shall be of the opinion 
that the matters alleged are of sufficient importance, they will deter- 
mine upon the course of procedure for the trial of the same ; and shall 
give notice to the party charged of the nature of the complaint and 
the time of the trial thereof by the Association ;' of all of which the 
complainant shall be notified by the committee. 

ARTICLE VII. 

RESOLUTIONS. 

Section 1. No resolutions complimentary to any officer or mem- 
ber, for any service performed, paper read or address delivered, shall 
be considered by this Association. 

ARTICLE VIII. 

AMENDMENTS. 

Section 1. These By-Laws may be amended at any meeting of the 
Association by a vote of two-thirds of those present; provided that 
a copy of the proposed amendment shall have been filed with the 
Secretary. on or before the first day of such annual meeting. 
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PRESIDENTS of THETEXAS BAR ASSOCIATION 



Thomas J. Devine, San Antonio 1882 

T. N. Waul, Galveston 1882-83 

J. H. McLeary, San Antonio 1883-84 

B. H. Bassett, Brenham 1884-85 

A. J. Peeler, Austin 1885-86 

T. J. Beall, El Paso 1886-87 

W. L. Crawford, Dallas 1887-88 

F. Charles Hume, Galveston 1888-89 

H. W. Lightfoot, Paris 1889-90 

Norman G. Kittrell, Houston 1890-91 

Seth Sheperd, Dallas 1891-92 

John N. Henderson, Bryan 1892-93 

S. C. Padelford, Cleburne , 1893-94 

Thomas H. Franklin, San Antonio 1894-95 

William L. Prather, Waco , 1895-96 

William H. Clark, Dallas 1896-97 

William Aubrey, San Antonio 1897-98 

Frank C. Dillard, Sherman 1898-99 

Presley K. Ewing, Houston 1899-1900 

M. A. Spoonts, Fort Worth :.... 1900-01 

James B. Stubbs, Galveston 1901-02 

Lewis R. Bryan, Houston 1902-03 

T. S. Reese, Hempstead 1903-04 

H. C. Carter, San Antonio 1904-05 

H. M. Garwood, Houston 1905-06 

A. L. Beaty, Sherman 1906-07 

A. E. Wilkinson, Austin 1907-08 

Yancey Lewis, Dallas 1908-09 

William H. Burges, El Paso 1909-10 

Hiram Glass, Texarkana 1910-11 

R. E. L. Saner, Dallas ! 1911-12 

John T. Duncan, LaGrange 1912-13 

W. W. Searcy, Brenham „ 1913-14 

Allan D. Sanford, Waco ..1914-15 

John L. Dyer, El Paso 1915-16 

Frank C. Jones, Houston 1916-17 

Chas. K Lee, Fort Worth 1917-18 

Cecil H. Smith, Sherman 1918-19 
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ANNUAL ADDRESSES 



1883— Mr. Richard S. Walker, of Austin: 

"The Bench and Bar in the Early Days of Texas." 

1884 — ^Mr. B. H. .Bassett, of Brenham : 
"The Lawyer as a Citizen." 

1886 — ^Mr. SawDoie Robertson, of Dallas: 
"The Death of Chancery." 

1887— Mr. C. C. Garrett, of Brenham: 

"Conflict Between State and Federal Courts as to Jurisdiction 
of the Former Over Non-Residents." 

1888 — ^Mr. F. Charles Hume, of Galveston : 

"Execution Process; Should the Legislature Extend It?" 

1889— Mr. S. B. Maxey, of Paris : 

"The Federal Constitution-" 

1893 — ^Mr. Thomas H. Franklin, of San Antonio: 
"Judicial Centralization." 

1894— Mr. B. D. Tarleton, of Fort Worth : 

"Some Reflections on the Relations of Capital and Labor." 

1895 — ^Mr. O. M. Roberts, of Austin: 

"The Right and Duty of Coinage by the United States." 

1896 — ^Mr. Seymour D. Thompson, of Missouri : 
"Government by Lawyers." 

1897— Mr. N. W. Finley, of Dallas: 

"Trusts, Combinatioai and Conspiracies in Restraint of 
Trade." 

1898— Mr. Sam J. Hunter, of Fort Worth: 

"Life Tenures of Office in a Republican Government." 

1899 — ^Mr. F. Charles Hume, of Galveston: 

"The Supreme Court of the United States." 

1900 — ^Mr. William Wirt Howe, of New Orleans: 

"Roman and Civil Law in the Three Americas." 

1904— Mr. Robert G. Street, of Galveston : 
"Sovereignty." 

1905— Mr. T. J. Brown, of Austin : 
"Our State Judiciary." 
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1906 — Justice David J. Brewer, of Washingfton: 

"Twy Periods in the History of the Supreme Court." 

1907 — Mr. Yancey Lewis, of Dallas : 
"Institutional Changes." 

1908— Mr. M. L. Crawford, of Dallas : 

"The Supreme Court of Texas." 

1909— Mr. W. C. Fitts, of Mobile, Alabama: 

"Enforcement of Law and an Independent Judiciary." 

1910 — ^Mr. George K. Peck, of Chicago, Illinois: 

"The Growth of Institutional Government." 

1911 — ^Mr. Martin W. Littleton, of New York. City: 
"Structural and Economic Changes." 

1912 — ^Mr. Albert W. Biggs, of Memphis, Tennessee : 

"The Unrest as to the Administration of Law." 

1913— Judge Nelson Phillips, of Austin : 

"The Bar as an Institution of the State." 

1914 — ^Mr. Hannis Taylor, of Washington, D. C. : 
"The Boman Law in the New World." 

1916— Mr. S. T. Bledsoe, of Chicago, Illinois. 

1917— Mr. G. B. Rose, of Little Rock, Arkansas. 

1S18 — ^Dr. Roscoe Pound, Cambridge, Massachusetts. 
"Judicial Organization." 
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PAPERS READ 



1883 — ^Mr. A. .J. Peeler, of Austin : 

"Eights of Land Owners in Texas to Protection Against Gov- 
ernmental and Individual Aggression in the Use and 
Enjoyinent of Their Property." 
1883 — Mr. Robert G. Street, of Galveston: 

"Texas Pleadings." 
1884— Mr. O. M. Roberts, of Austin: 

"Legal Education and Admission to the Bar." 
1889 — ^Mr. O. M. Roberts, of Austin : 

"Law and Pleading." 
1890— Mr. B. H. Bcussett, of Dallas : 

"The l^todel Brief." 
1891— Mr. J. M. Avery, of Dallas: 

"Liability of an Organizer of a Corporation for Its Acts." 
1892 — ^Mr. C. C. Garrett, of Brenham: 

"Limit£),tions of Actions When There Is a Trustee Authorized 
' to Sue." 
1892— Mi;, S. C. Padelford, of Cleburne: 

"Government." 
1893 — ^Mr. H. Teichmueller, of LaGrange : 

"The BDomestead Law." 
1893 — ^Mr. T. S. Reese, of Hempstead : 

"Criminal Law." 
1893— Mr. John G. Winter, of Waco : 

"Community Law." 
1893 — ^Mr. Richard Morgan, of Dallas: 

"Receiverships." 
1893— Mr. James G. Scott,' of Fort Worth: 

"Private Corporations." 
1894— Mr. E. B. Perkins, of Greenville: 

"The Statutory Craze.;* 
1894 — ^Mr. Robert G. Street, of Galveston : 

"Medical Jurisprudence." 
1894 — ^Mr. Edwin Hobby, of Houston : 

"The Legal Profession; Its Value, Importance and Influence." 
1894— Mr. Charles S. Todd, of Texarkana: 

"Assignments for the Benefit of Creditors." 
1894 — ^Mr. Noorman G. Kittrell, of Houston : 

"The Criminal Law of Texas and Its Administration." 
1894— Mr. T. H. Connor, of Eastland : 

"Juries and Jury Trials." 
1894— Mr. T. F. Harwood, of Gonzales: 

"The Respect Due by Members of the Bar to the Judiciary." 
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1895 — ^Mr. George W. Davis, of Dallas: 

"Texas Pleadings." 
1895— Mr. William H. Clark, of Dallas : 

"Deeds of Trust Preferring' Creditors.'* 
1895— Mr. John G. Tod, of Houstonii 

"Administration of Community Property by the Survivor." 
1895— ^Mr. R. L. Batts, of the University of Texas : 

"Some Reflections Concerning Legal Education." 
1896— Mr. E. J. Simkins, of Dallas : 

"Proper Subjects of Legislation." 
1896— Mr. F. W. Ball, of Fort Worth : 

"A Desultory Denunciation of Texas Law and Procedure." 
1896 — ^Mr. H. Teichmueller, of LaGrange : 

"Judge and Jury." 
1896— Mr. A. E. Wilkinson, of Denison : 

"A Review of Some Recent Noteworthy Decisions by the 
Higher Courts of Texas*" 
1896— Mr. John Dowell, of Austin : 

"The Symbolism of Conmierce — Trade Mark." 
1897 — ^Mr. Leroy G. Denman, of San Antonio : 

"Our Present Judicial System ; Its Advantages and Defects." 
1897 — ^Mr. Joseph Spence, Jr., of San Angelo : 

"A Review of Recent Noteworthy Decisions of the Higher 
Courts of Texas." 
1897— Mr. M. A. Spoonts, of Fort Worth : 

"A Divided Allegiance." 
1897 — ^Mr. Presley K. Ewing, of Houston: 

"The De Facto Wife." 
1897 — ^Mr. William Aubrey, of San Antonio: 

"Mob Law." 
1897— Mr. B. R. Webb, of Fort Worth: 

"Some Needed Reforms in Our Real Estate Laws." 
1898— Mr. Norman G. Kittrell, of Houston: 

"Needed Reforms in the Assessment and Collection of Taxes." 
1898— Mr. George E. •Miller, of Wichita Falls : 

"Some Features of the Uniform Bankruptcy Law." 
1898 — Mr. Jonathan Lane, of LaGrange: 

"Our Courts." 
1898— Mr. W. A. Kincaid, of Galveston: 

"In the Known Certainty of the Law Is the Safety of All." 
1898— Mr. B. R. Webb, of Fort Worth : 

"A Review of Recent Noteworthy Decisions of the Higher 
Courts of Texas." 
1899— Mr. T. S. Reese, of Galveston: 

"A Plea for Exactness and Certainty of the Law." 
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1899 — ^Mr. Edward F. Harris, of Galveston : 

"Some Recent Noteworthy Decisions in Civil Cases by the 
Higher Courts of Texas." 
1899— Mr. W. C. Wear, of Hillsboro : 

"Admission to the Bar." 
1899— Mr. Philip Lindsley : 

"HumfOTOus Report of Annual Meeting of the Tennessee State 

Bar Association," 
1900— Mr. J.*B. Dibrell, of Seguin: 

"The Legislative Function." 
1900 — ^Mr. J. A. Holland, of Orange : 

"The White Man's Burden from a Legal Standpoint." 
1900 — ^Mr. A, E. Wilkinson, of Austin : 

"Law and Literature." 
1900 — ^Mr. Edwin B. Parker, of Houston: 

"Anti-Railroad Personal Injury Litigation in Texas." 
1901— Mr. John G. Tod, of Houston: 

"Recent Noteworthy Decisions of the Texas Courts." 
1901 — ^Mr. Norman G. Kittrell, of Houston: 

"The Barker Case." 
1902 — ^Mr. Maco Stewart, of Galveston: 

"The Story of a Land Title." 
1902 — ^Mr. John Charles Harris, of Houston: 

"Trial by Jury in Civil Causes." 
1902 — ^Mr. Yancey Lewis, of the Univers-ity of Texas: 

"The Rights of Riparian Owners in the Matter of Irrigation." 
1903 — ^Mr. John N. Henderson, of Bryan: 

"The Pardoning Power, Its Uses and Abuses." 
1903 — ^^Ir. John C. Townes, of Austin : 

"Courses of Study in Law Pursued in the State University." 
1903— Mr. John C. Walker, of Galveston: 

"Some Peculiarities of the Admiraltj'- Law." 
1903— Mr. William D. Williams, of Fort Worth: 

"The Taxation of Intangibles." 
1903 — Mr. C. F. Greenwood, of Hillsboro: , 

"Will Injunction Lie to .Restrain the Local Option Law From 
Going Into Effect?" 
1903 — ^Mr. S. J. Brooks, of San Antonio : 

"The Increase of Litigation in Cities and Som^ Suggested 
Amendments to the Practice Act." 
1904— Mr. Charles K. Bell, of Fort Worth : 

"Certain Needed Reforms." 
1904 — ^Mr. Edward F. Harris, of Galveston: 

"Review of Recent Noteworthy Decisions." 
1904 — ^Mr. Alfred E. Wilkinson, of Austin: 

"The Legal Mind." 
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1904 — Mr. A. L. Beatyj of Sherman : 

"Impeaching the Verdict of the Jury." 
1904— Mr. John C. Walker, of Galveston: 

"The Harter Act." 
1904— Mr. W. M. Coldw^U, of EL Paso: 

"Growth pf Central Power in the United States." 
1904 — ^Mr. Clarence H. Miller, of Austin: 

"Our Lawmakers, the Judges." 
1904 — ^Mr. Ocie Speer, of Bowie: 

"The *Texas Rule' in Irrigation." 
1904 — ^Mr. Thomas Shearon, of Dallas: 

"The Vendor's Lien in Texas; An Historical Essay." 
1904 — ^Mr. Lewis Fisher, of Galveston: 

"Needed Amendments of Probate Law." * 

1905 — ^Mr. W. J. Moroney, of Dallas: 

"How to Reform Our Civil Procedure." 
1905^Mr. M. H. Gossett, of Dallas : 

"Alien and Corporate Ownership of Land in Texas." 
1905— Mr. R. B. Webb, of Fort Worth: 

"C. O. D. Sales of Intoxicating Liquors." 
1905— Mr. William H. Burges, qf El Paso : 

"A Comparative Studj^ of the Constitution of the United 
States of Mexico and the United States of America." 
1905— Mr. Nelson Phillips, of Dallas : 

"A Great Englis.h Lawyer." 
1905— Mr. B. D. Tarlton, of Austin: 

"The Texas fiomestead Exemption." 
1905 — ^Mr. John N. Henderson, of Bryan: 

"The Old Court of Criminal Appeals and Its Work." 
1906 — Mr. U. M. Rose, of Little Rock, Arkansas : 

"The Code Napoleon." 
1906— Mr. R. G. Street, of Galveston: 

"Evolution of Law." 
1906 — ^Mr. Jordan F. Sellers, of Morrilton, Arkansas: 

"Trade Monopolies and Their Legal Restraint." 
1906 — Mr. SeldOn P. Spencer, of St. Louis, Missouri: 

"Lawlessness and Lawyers." 
1906 — Mr. Lewis Rhoton, of Little Rock, Arkansas : 

"The Law of Bribery." 
1906 — ^Mr. T. W. Gregory, of Austin: 

"The Origin and Growth of the Ku Klux Klan." 
1906 — Mr. Sam B. Dabney, of Houston : 

"A Criticism of the Organization of Our Courts and a Theory 
for Their Reorganization." 
1906 — ^Mr. William B. Smith, of Little Rock, Arkansas: 

"Bills of Lading as Collateral Security." 
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•1907— Mr. Edgar Watkins, of Houston: 

"Should the Legal Status of the Negro Be Changed?" 
1907— Mr. W. M. Holland, of Dallas : 

"Liability of Trusts for Private Wrongs." 
1907 — ^Mr. John Charles Harris, of Houston: 

"Legal Ethics." 
1907 — ^Mr. Robert A. .John, of Beaumont : 

"Uniform Legislation." 
1907^Mr. Thomas H. Franklin, of San Antonio: 

"The Honor of the Bar." 
1908— Mr. John T. Duncan, of LaGrange : 

"Is the Statute Constitutional Which Authorizes Notaries 
Public to Fine and Imprison Witnesses Who Refuse to 
Answer Interrogatories?" 
1908— Mr. J. C. Crisp, of Beeville : 

"Needed Regulation of the Abstract of Title Business." 
1908— Mr. John G, Winter, of Waco: 

"Examination of Witnesses.". 
1908 — ^Mr. Hiram Glass, of Texarkana: 

"Railroads — ^National vs. State Control." 
1908— Mr. A. E. Wilkinson, of Austin: 

"Enforcing Competition by Lavir." 
1909— Mr. R. L. Batts, of Austin : 

"The Inefficiency of the Administration of the Law." 
1909 — ^Mr. R. B. Levy, of Texarkana: 

"Criminal Laws of an Early Period." 
1909 — ^Mr. S. P. Jones, of Marshall: 

"Unreasonable Delays in the Final Disposition of Civil Suits." 
1910— Mr. Allan D. Sanford, of Waco: 

"The Lawyer in History." 
1910 — ^Mr. Lewis M. Dabney, of Dallas : 

"Pleading and Practice in the Land of Canaan." 
1910 — ^Mr. Charles W. Ogden, of San Antonio: 

"The Honorarium." 
1911 — ^Mr. Williamj Hodges, of Texarkana : ^ 

"Judicial Reform in Texas." 
1911— Mr. Ben G. Kendall, of Waco: 

"A Sketch of John Marshall." 
1911 — ^Mr. H. N. Atkinson, of Houston: 

"Some Results of Holding the Legal Intellect in Mortmain." 
1912 — ^Mr. Thomas H. Franklin, of San Antonio: 

"The Recall of Judges." 
1912— Mr. William H. Wilson, of Houston : 

"Incorporation of Trading Companies Engaged in Interstate 
Commerce by a Federal Charter, and the Consequences 
Which Would Flow Therefrom." 
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1912 — ^Mr. Maco Stewart, of Galveston: 

"Breen vs. Morehead, 136 S. W. Rep., 147." 
1912 — ^Mr. John M. Spellman, of Dallas and Chicago: 

"Patent Laws." 
1913— Mr. W. C. Morrow, of Hillsboro : 

"Judicial Reform in Texas." 
1913— Mr. O. L. Stribling, of Waoo: 

"The Right of Trial by Jury in Civil Cases Should Be 
Abolished." 
1913— Mr. C. A. Teagle, of Houfiton: 

"Recent Noteworthy Decisions." 
1913— Mr. C. M. Smithdeal, of Dallas: 

"On the Necessity for Amending the Judicial Article of the 
Constitution." 
1914 — ^Mr. Rome G. Brown, of Minneapolis, Minnesota: 

"Muckraking the Constitution." 
1914 — ^Mr. James D. Walthall, of San Antonio: 

"The Selection of Judges." 
1915 — Judge Erwin J. Clark, of Waco: 

"Recent Noteworthy Decisions." 
1915^Mr. Harry P. Lawther, of Dallas : 

"The Texas Employers' Liability Act." 
1915 — ^Mr. F. C. Dillard, of Sherman : 

"The Meaning of the Unrest in Things Political and Eco- 
nomic." 
1915 — ^Mr. Carios Bee, of San Antonio : 

"The Progress of the Law in Modem Industrial Conditions." 
1916 — ^Mr. Tom J. Lee, of San Antonio: 

"Some Phases of International Law Relating to Claims of 
Citizens for Indemnity, Resulting from Revolutionary 
Conditions in Mexico." 
1916— Mr. R. L. Batts, of Austin: 

"Some Undetermined Aspects of the Federal . Anti-Trust 
Laws." 
1916— Mr. Wm. H. Wilson, of Houston: 

"Primary Elections as an Instrument of Popular Govern- 
ment." 
1916 — ^Mr. W. L. Estes, of Texarkana: 

"Roger B. Taney." 
1916 — ^Mr. A. E. Wilkinson, of Austin : 

"The Author of the Texas Homestead Exemption Law." 
1916— Mr. S. T. Bledsoe, of Chicago, lUinois: 

"The Conunerce Clause of the Federal Constitution and Leg- 
islation Enacted Pursuant Thereto, Applicable to Railway 
Transportation." 
1916 — Judge F. A. Williams, of Galveston : 

"What Can Be Done to Aid the Supreme Court?" 
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1917— Mr. J. M. Burford, of Texarkana : 

"The Dignity oi Court Bules in Appellate Procedure.*' 
1917— Hon. T. H. McGre^gor, Austin: 

"Employere* Liability Act." 
1918 — ^Hon. Hiram Glass, of Austin: 

"History and Purposes of the Atmerican Bar Association.** 
1918— Hon. A. H. McKnight, oi Dallas : 

"The Appellate Jurisdiction of the Supreme CJourt of Texas." 
1918 — ^Hon. W. O. Hart, of New Orleans, Louisiana : 

"Uniformity of Legislation." 
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LIST OF MEMBERS 



1914 — ^Adams, Jed C .•. ~ Dallas 

1912 — ^Adams, J. T ~ Orange 

1914— Adams, S. P DaUas 

1918— Akin, J. W ^ Wichita Falls 

1918 — ^Allday, Martin L ~ Burkbumett 

1914— Allen, A. C - Dallas 

1883— 'Allen, W. H - Dallas 

1908— Allen, W. T. Henrietta 

1896 — ^Allen, W. P ~ Austin 

1912 — ^Amerman, A. E Houston 

1916 — ^Anderson, Frtbnk S. Galveston 

1911 — ^Anderson, J. H - Marlin 

1907 — ^Anderson, Qeo. D. Beaumont 

1910 — ^Anderson, W. A. - San Angelo 

1900 — ^Andrews, Frank Houston 

1906 — Armistead, W. T -... Jefferson 

1900 — ^Armstrong, W. T Galveston 

1910— Arnold, G. S ~ Bronte 

1904 — ^Ashe, Chas. E Houston 

1911 — Atkinson, J. B Houston 

1910— Atwell, Wm. H Dallas 

1911 — ^Aubrey, I^lewellyn Waco 

1884 — ^Aubrey, Wm ^an Antonio 

1912--Austin, Wm. E Bay City 

1882 — ^Autry, Jas. L - Houston 

1910 — ^Autry, S. C San Angelo 

1891 — ^Avery, J. M Dallas 

1916 — ^Ayers, Lee C Houston 

1912 — Aynesworth, Jos. H Childress 

1904 — ^Bailey, Edw. H Houston 

1910— Bailey, W. S Houston 

1916 — ^Bailey, Jos. W Washington, D. C. 

1911— Baker, E. B -..: Waco 

1916 — ^Baker, Jr., G. C ' Richmond 

1882 — ^Baker, Jas. A Houston 

1910 — ^Baker, J. K Coleman 

1902 — ^Baker, Rhodes S Dallas 

1898 — ^Baldwin, J. C Houston 

1917— Baldwin, F. T. Houston 

1884— Ball, Robt. L : ...San Antonio 

1894— Ball, Thos. H... Houston 

1906 — ^Ballew, W. W : Corsicana 
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1912 — ^Barkley, K. C ^ Houston 

1915 — ^Barrett, A. P San Antonio 

1914 — Barrett, Thurman San Antonio 

1907— Barry, H. P Beaumont 

1905 — ^Bartell, Chas , Sherman 

1902— Bartlett, F. W. ^ Dallas 

1909 — Barton, A. M » : Palestine 

1906— Barwise, J. H., Jr Fort Worth 

1912 — ^Bassett^ W. H Brenham 

1910 — ^Baten, Thos. J Beaumont 

1915 — Bates, C. L San Antonio 

1914r— Bates, W. M. Dallas 

1903 — ^Bates, Wharton Houston 

1895 — ^Batts, R. L ~ Austin 

1908— Bauj^hn, M. H Mineral Wells 

1914— Beall, Jack Dallas 

1886— Beall, T. J El Paso 

1902— Beaty, A. L New York City 

1904 — Qeaty, Jno. T. » Jasper 

1915— Bebout, G. N Waco 

1899 — Bee, Carlos San Antonio 

1897— Bell, A. J ^ San Antonio 

1906 — ^Benefield, J. H Jefferson 

1917 — Berry, E. A Austin 

1903 — Berry, W. C San Antonio 

1818— Bibb, W. Lindsay Wichita Falls 

1911— Binkley, Thos. G Temple' 

1915 — ^Birkhead, Claude V San Antonio 

1907 — Bisland, J. B Orange 

1915— Black, C. L Austin 

1910— -Blalock, W. C, Jr Fort Worth 

1917 — ^Blankenbecker, L. E New York City 

1918— Blankenship, J. M , Wichita Falls 

1910 — Blanks, W. C San Angelo 

1910 — ^Blanton, Thos. L Abilene 

1914— Bleker, J. W Dallas 

1905 — Bliss, Don A San Antonio 

1907— Blount, S..W. Nacogdoches 

1905 — Bondies, Harry R Sweetwater 

1914— Bonner, Wm. N Wichita Falls 

1904 — ^Boone, Gordon Cooppue Christi 

1918— Boone, T. R Wichita Falls 

1912 — ^Botts, Thos. B Brenham 

1904— Botts, Thos. H Houston 

1912— Bowers, Richard S ^ Caldwell 

1912 — ^Bowers, Wm. O Giddings 
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1911 — Bowman, L. L Greenville 

1908 — Boyle, R. J San Antonio 

1903— Bradley, C. S .• Groesbeck 

1905— Bradley, Tom C Fort Worth 

1909 — ^Brady, John W Austin 

1914— Bramlett, W. S Dallas 

1912— Branch, E. T Houston 

1908— Bratton, R. E Fort Worth 

1916 — Brig^nce, A. F. Navasota 

1912— Briggs, Clay S Galveston 

1914^Briggs, M. B Gilmer 

1915 — Briscoe, John T Devine 

1916— Britain, A. H Wichita Falls 

1908 — ^Bromberg, H. L 1 Dallas 

1918— Brooks, E. T Anton 

1904— Brooks, M. M, Dallas 

1905 — Brooks, S. J San Antonio 

1902 — ^Browder, Edw. M Dallas 

1915 — ^Brovsm, Miss Irene G San Antonio 

1916 — ^BrowTi, Marvin H....'. Fort Worth 

1910— Browm, R. T Henderson 

1891 — Bryan, Lewis R ..Houston 

1908 — Bryan, Morgan Fort Worth 

1907 — Bruce, E. L Orange 

1914— Bryant, W. R Dallas 

1909 — Buckley, W. F. Tampico, Mex. 

1918— Bullington, Orville Wichita Falls 

1905 — ^Burford, A. L Texarkana 

1896— Burges, R. F El Paso 

1910 — -Burges, A. R San Angelo 

1903— Burges, Wm. H El Paso 

1912 — Burgess, Geo. T .Dallas 

1915 — ^Burgess, J. L Dallas 

1917— Burnett, Fred C 

1903 — ^Burney, R. H Kerrville 

1915 — Burney, H. P San Antonio 

1912— Butler, C. T Beaumont 

1917— Cain, C. H Liberty 

1907 — Calhoun, A. L « Beaumont 

1916 — Campbell, E. R Houston 

1910 — Campbell, Joab Eldorado 

1902— Campbell, T. M Palestine 

1915— Canfield, J. E Floresville 

1898 — Cantey, S. B Fort Worth 

1916 — Canty, J. C Galveston 

1908 — Capps, Wm Fort Worth 

1914 — Carden, D. F ., ....Dallas 
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1915 — Carl, John Franklin San Antonio 

1895 — Carlton, L. A Houston 

1912 — Carpenter, H. L Greenville 

1905 — Carpenter, Lewis T Phoenix, Arizona 

1912 — Carpenter, W. C Bay City 

1918— Carrigan, A. H .Wichita Falls 

1894 — Carswell, R. E : Decatur 

1913 — Carter, Champe Gk)odwyn San Antonio 

1915 — Carter, Claud J San Antonio 

1903 — Carter, C. L Houston 

1911— Carter, Geo. H Marlin 

1894 — Carter, H. C San Antonio 

1915 — Carter, Randolph L San Antonio 

1909 — Cartledge, E Austin 

1909 — Cave, J. B , Dallas 

1908 — Cavin, E. D Galveston 

1906 — Chambers, C. M San ALutonio 

1905 — Chambers, E. S Clarksville . 

1918— Chauncey, W. B Wichita Falls 

1898 — Childs, J. D San Antonio 

1916 — Chrestman, M. N Dallas 

1915— Clark, Erwin J Waco 

1886— Clark, Wm. H Dallas 

1914 — Cleaves, W. M Houston 

1911— Cline, H. A , Wharton 

1906— Clough, G. G Galveston 

1911— Cocke, J. Walter Waco 

1896 — Gockrell,. Joe E Dallas 

1913 — Cody, T. H .....Georgetown 

1914— Cofer, N. G : Dallas 

1912— Coke, Alex S Dallas 

1886 — Coke, Henry C : Dallas 

1904— Coldwell, W. M El Paso 

1917 — Cole, Robt. L Houston 

1907 — Colgin, E. B Houston 

1910 — Collins, Alex : San Angelo 

1907 — Collins, V. A Beaumont 

1908— Collins, Walter Hillsboro 

1907 — Conley, Jno. M Beaumont 

1910— ^Connerly, Fred T , Austin 

1898 — Connerly, R. H Austin 

1905 — Connor, E. S Paris 

1913— Cook, W. L Houston 

1914 — Cooke, Clay Pecos 

1907 — Cooper, S. B., Jr Beaumont 

1907— Cope, G., T. Fort Worth 

1914— Corley, Q. D Dallas 
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1910 — Cornell, James Sonora 

1909— Cox, John R Houston 

1911 — Cox, M. G Cameron 

1918— Cox, P. B Wichita Falls 

1913— Cox, T. M Beeville 

1914 — Crane, Edward , Dallas 

1902 — Crane, M. M Dallas 

1914 — Crane, Martin Dallas 

1910 — Crane, R. C Sweetwater 

1902 — Crawford, M. L., Jr Dallas 

1882 — Crawford, W. L Dallas 

1914— Crawford, W. L., Jr Dallas 

1902 — Crawford, Walter J ^ Beaumont 

1893— Crisp, J. C Beeville 

1903^Crook, W. M Beaumont 

1916 — Crooker, Chas. C Houston 

1916 — Crooker, John H Houston 

1914— Croom, C. W El Paso 

1882 — Culberson, Chas. A..: Dallas 

1908 — Cummings, B. Y .Hillsboro 

1912 — Cunningham, B. J Galveston 

1907— Dabney, J. F Liberty 

1910 — Dabney, Lewis M 1 Dallas 

1905 — Dabney, S. B Houston 

1910 — Dalton, C. T San Angelo 

1912 — Daniel, R. L Victoria 

1909— Dannelley, J. L Dallas ^ 

1904 — 'Dannenbaum., H. J Houston ^«^ 

1918 — Darden, J. W Clairemont "**' 

1912 — ^Darrouzet, J. L Galveston 

1912 — Darst, Harris P Richmond 

1907 — Davenport, J. R ...Houston 

1918 — Davenport, John _ Wichita Falls 

1910 — Davidson, C. E Ozona 

1882— Davidson, R. V , Dallas 

1916— Davidson, T. W Marshall 

1912 — Davidson, W. L Austin 

1915 — Davies, C. A , San Antonio 

1911 — Davis, John. Dallas 

1911 — Davis, John W. Waco 

1903— Davis, M. W : San Antonio 

1905— Dean, A. R.....:... Muskogee, Okla. 

1918— Dean, S. W '. .'. „ Navasota 

1912— Dean, W. L , .'. Huntsville 

1917— DeBogory, E Dallas 

1912 — Dedmon, Perry G ..Fort Worth 

1916— DeLan'ge, Albert Galveston 
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1915 — ^Denman, Leroy G., Jr San Antonio 

1913 — Deutschman, Selig San Antonio 

1916— Dibrell, C. G Galveston 

1889 — Dibrell, Jos. B Seguin 

1910 — Dibrell, Jos. B., Jr Coleman 

1913 — ^Dickson, Chas. M San Antonio 

1907— Dies, W. W Koiintze 

1895— Dillard, F. C Sherman 

1905— Dillard, F. B Tulsa, Okla. 

1911— Dilworth, Tom G Waco 

1911— Dilworth, T. M Waco 

1902 — Dinsmore, James H Greenville 

1910 — Dinsmore, John P Greenville 

1905 — Dohonev, A. P Paris 

1918^Donald, Paul Bowie 

1918— Dooley, J. B Amarillo 

1909 — ^Doom, D. H Austin 

1906 — Dorough, R. P Texarkana 

1907 — Dougherty, G. P Beaumont 

1910 — Dougherty, J. R Beeville 

1914 — 'Dooithit, Ellis Sweetwater 

1907 — Dowlin, P. A Beaumont 

1910— Dubois, C. E San Atogelo 

1896 — Duff, F. J Beaumont 

1901— Duff, R. C Beaumont 

1907 — Duffy, M. S Beaumont 

1910 — Dumas, James P Austin 

1917 — ^Duncan, C. Douglas Bellville 

1897 — Duncan, Jno. T LaGrange 

189g--Dyer, Jno. L El Paso 

1903 — ^Eagle, Joe H Houston 

1910 — ^Early, W. U Brownwood 

1907 — Easterling, E. E -. Beaumont 

1902— Eberhart, F. S Mineral Wells 

1914— Eckford, J. J Dallas 

1913 — Eddins, John B Rockport 

1914 — Edwards, H. P Dallas 

1896 — Edwards, Peyton ¥,. El Paso 

1915 — Edwards, Raymond San Antonio 

1910 — Eidson, A. R Hamilton 

1913— Ellis, O Lockhart 

1903 — Eppstein, L. B New York 

1914 — ^Eskridge, Marshall San Antonio 

1905 — Estes, W. L .* Texarkana 

1913— Etheridge, F. M ! Dallas 

1896 — Evans, H. G Bonham 

1911— Ewing, E. M Waco 
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1899 — ^Ewing, Presley K Houston 

1904 — ^Feagin, J. C Livingston 

1918— Felder, C. B : Wichita Falls 

1915 — 'Fellbaum, Ernest San Antonio 

1906 — Figueres, W. B Atlanta 

1903 — ^Fisher, Lewis Galveston 

1916— -Fisher, S. W Austin 

1918— Fitzgerald, W. E Wichita Falls 

1907 — Fleming, J. V ' Beaumont 

1915 — Florea, J. C Richmond 

1915— Fly, W. S San Antonio 

1908 — Ford, Frank J Decatur 

1882— Ford, T. W Beaumont 

1918 — ^Forgy, W. E Archer City 

1911— Foster, W. N Conroe 

1893— ^Foster, 'A»rthur C. Rule 

1913 — Foster, John J Del Rio 

1908— Francis, W. H Dallas 

1908— Frank, D. A Dallas 

1912— Franklin, R. W Houston 

1884 — ^Frankli-n, Thos. H San Antonio 

1911 — ^Frazier, A. M : Hillsboro 

1916 — ^Fuller, Aubrey Galveston 

1905 — Gafford, Ben F. Sherman 

1916 — Gaines, C. M Bay City 

1912 — Gaines, John W Bay City 

1911— Oallagher, J. N '. Waco 

1905— Galloway, C. L El Paso 

1914— Gamble, H. R El Paso 

1911 — Gamnaon, J. Lee Waxahachie 

1906 — Garland, J. E Lamesa 

1912 — Garrett, D. E Houston 

1912 — Garrett, H. L , Galveston 

1910 — Garrett, H. S Sweetwater 

1907 — Garrison, J. T Houston 

1911— <Jarth, D. T Teague 

1894 — Garwood, H. M _ Houston 

1911 — Gary, Hampson Cairo, Egrpt 

1913 — George, John L San Diego 

1914 — Geravan, S. H 1 Livingston 

1914 — Germany, J. A Dallas 

1916 — Gibson, Barret Galveston 

1899 — Gill, W. H Houston 

1914— Gilbough, F. M Dallas 

1914 — Gillespie, J. P Dallas 

1897 — Glass, Hiram Austin 

1907— Glasscock, D. W y. McAllen 
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1903 — Goeth, C. A San Attitonio 

1907— Goodrich, W. F Hemj^U 

1910 — Goodwin, John W Brownwood 

1907 — Gordon, S. E Beanmoait 

1906 — Gordon, W. D Beaumont 

1902— Gossett, M. H: ~ Dallas 

1910 — Graham, N. W Ozona 

1914— Grambling, A. R El Paso 

1909 — Graves, Ireland Austin 

1907 — Graves, G. W - Houston 

1912 — Green, John E., Jr Houston 

1902 — Greenwood, C. F Dallas 

1917— <3reenwood, T. B „ Wichita Falls 

1918 — Greenwood, Thos. B Palestine 

1907— Greer, Geo. C Dallas 

1898 — Greer, K. A Beaumont 

1915 — Gregg, John G Galveston 

1907 — Gregory, T. W Washington, D. C. 

1882 — Gresham, Walter Galveston 

1904 — Gripier, J. G San Antonio 

1910 — Grogan, W. L Abilene 

1911 — Gross, Abe Waco 

1910 — Guion, John I Ballinger 

1917 — Guynes, Chas. O Houston 

1905 — Haizlip, J. D Shermiam 

1905 — Hale, Owen P Paris 

1915— Hall, W. L Wharton 

1904 — Hamblen, E. P Houston 

1904— Hamblen, Otis K Houston 

1917 — Hamilton, Dexter Corsicana 

1910 — Hamilton, Edgar S San Angelo 

1914 — ^Hamilton, Oscar Dallas 

1908— Hanger, W. A Fort Worth 

1918 — Hankins, M. M Quanah 

1908— Harding, W. L Waxahachie 

1907 — Hardy, D. H Houston 

1910 — Harp, D. Leon Mexia 

1911— Harper, A. J El Paso 

1908— Harper, Jas. R ...., El Paso 

1912— Harrell, Morris B : Greenville 

1910— Harris, C. O : Ballinger 

1892 — Harris, Edw. F Galveston 

1891-=— Harris, Jno. Chas Houston 

1910 — ^Harrison, G. N Brownwood 

1907 — ^Harrison, Jas. A Beaumont 

1908 — Harrison, Robt Fort Worth 

1908— Hart, H. G Houston 
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1909 — Hart, Jas. H Austin 

1906 — Hart, R. D Texarkana 

1909— Hart, W. B... , .*.'....a. Austin 

1917 — ^Harvey, J. D Houston 

1882 — ^Harwood, T. F Gonzales 

1905 — ^Hassell, J. W. Denison 

1914 — Haven, J. P Benison 

1897 — ^Hawkins, E. A., Jr Los Angeles, Cal. 

1915 — Hawkins, L. D. Austin 

1909 — ^Hawkins, Wm. E Austin 

1905— Hay, W. L Sherman 

1904 — ^Head, Hayden W Sherman 

1882 — Hefley, W. T. Cameron 

1907 — Hefner, R. A : Beaumont 

1914— Hemphill, B. B v Dallas 

1918 — ^Henderson, Nat Wichita Falls 

1906 — ^Henderson, J. M ! Daingerfield 

1882 — ^Henderson, T. S Cameron 

1917— Hendricks, E. B « Wichita Falls 

1913— Henry, J. Q Del Rio 

1913 — ^Hertzberg, Harry San Antonio 

1903 — ^Hicks, Marshall '. San Antonio 

1898 — Hicks, Yale San Antonio 

1903 — ^Hildebrand, Ira P ^ Austin 

1894— Hill, James E., Jr. Livingston 

1910— Hill, J. P San Angelo 

1906— ^Hill, J. W San Angelo 

1903 — Hill, Sam'l F ...Livingston 

1914— Hill, Thos. N Beaumont 

1914 — Hodges, S. H Wichita Falls 

1909 — Hodges, Wm, Texarkana 

1912 — ^Holbrook, T. J : Galveston 

1912— Holiday, Robt. L El Paso 

1902— Holland, W. M : Dallas 

1902— Holloway, Thos. T. Dallks 

1910— Holman, Wm. Shields Bay City 

1905 — Holt, Jesse F Sherman 

1908— Hord, H. C Sweetwater 

1913— Hook, T. Wesley Kingsville 

1911— Hooser, E. H Gatesville 

1882 — ^Houston, Reagan San Antonio 

1917 — ^Howard, Geo. F Austin 

1910 — ^Howard, Jno. B Pecos 

1907— Howth, C. W. Beaumont 

1914— Huff, C. C Dallas 

1918— Huff, R. E Wichita Falls 

1897— Huff, S. P Amarillo 
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1910— Hughes, H. C ~ Galveston 

1896— Hughes, W. E Denver, Col. 

1915— Hume, D. E Eagle Pass 

1882 — ^Hume, F. Chas Houston 

1890 — ^Hume, F. Chas., Jr Houston 

1911 — ^Humphrey, Leslie Wichita Falls 

1906 — ^Humphrey, T. E Huntsville 

1908— Hunt, G. D Dallas 

1898— Hunt, W. S Houston 

1918— Hunter, T. F Wichita Falls 

1906 — Hurley, J. A. , Texarkana 

1911 — ^Hutcheson, J. C, Jt :.Houston 

1915 — Hutcheson, W. P Houston 

1911 — ^Hutchings* T. C Mount Pleasant 

1912— Huvelle, L. C Dallas 

1903 — Ingram^ R. P ^ San Antonio 

1909— Isaacs, S. J El Paso 

1914 — Jackson, Dan M El Paso 

1910 — Jackson, Henry E San Aloigelo 

1911— James, T. R., Jr '. Fort Worth 

1918 — Jaquet, S., Jr Houston 

1910 — Jenkins, C. H Austin 

1897 — Jester, C. L , Gorsicana 

1907 — John, Robt. A'. Houston 

1908 — Johnson, C. W Graham 

1914— Johnson, F. E , Cleburne 

1895 — Johnson, Marsene ^ Galveston 

1909 — Johnson, T. S Austin 

1916 — Johnson, Elmo Galveston 

1916 — Johnson, Roy Galveston 

1916 — Johnson, Marsene, Jr Galveston 

1905 — Jones, B. L .'. Sherman 

1898-^ones, F. C Houston 

1918— Jones, F. S ....Wichita Falls 

1910— Jones, Joseph Del Rio 

1916 — Jones, Murray B Houston 

1906— Jones, S. P Marshall 

1915-^ones, Walter Del Rio 

1915 — Jones, W. R Brownsville 

1900— Jordan, H. P Waco 

1912 — Kampmann, I. S San Antonio 

1908— Kay, John C Wichita Falls 

1906— Keeling, W. A ^ Austin 

1909— Keller, Victor San Antonio 

1896— Kelley, G. G Wharton 

1917— Kelley, R. H Houston 

1907— Kelly, W. F Post City 
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1915 — ^Eelso, Winchester San Antonio 

1910 — Kemp, Maury ...-. El Paso 

1911--Kendall, B. G Waco 

1917 — Kennerly, T. M Houston 

1906 — Key, Scott W Stephenville 

1894— Key, W. M Austin 

1918— Kimbrough, W. H Amarillo 

1912— Kincaid, John W Dallas 

1912 — King, Geo. S Nacogdoches 

1910 — ^King, Harry Tom Abilene 

1915 — King, Henry C, Jr San Antonio 

1905 — King, John J Texarkana 

1917 — King, Jno. M Houston 

1906 — Kirby, A. H Fort Worth 

1910 — Kirk, W. W Plainview 

1912 — ^Kirlicks, John A Houston 

1884 — ^Kittrell, Norman G Houston 

1904 — ^Kittrell, Norman G., Jr ,. Houston 

1913— Kleberg, Edward R :..Corpus Christi 

1882 — Kleberg, Rudolph Austin 

1903 — Kleiber, John I Brownsville 

1894— Knight, R. E. L Dallas 

1905 — ^Kone, J. S Denison 

1914 — Krahl, Kenneth Houston 

1904— Kreuger, C. G Bellville 

1915 — (Lane, C. E Galveston 

1914— Laney, C. O Dallas 

1910 — Lanham, Fritz G Fort Worth 

1908 — Lassiter, N. H Fort Worth 

1918 — Latham, Homer B Montague 

1914— Lawther, H. P Dallas 

1906— Leary, D. T Texarkana 

1908 — Ledgerwood, H. O Fort Worth 

1910 — ^Lee, Brown F San Angelo 

1894— Lee, Chas. K Fort Worth 

1899 — Lee, Tom J San Antonio 

1904 — Lenert, Geo. E LaGrange 

1903 — ^Leonard, H. B San Antonio 

1916 — 'Levy, Marion J ^ Galveston 

1906— Levy, R. B Texarkana 

1911 — Lewelleyn, Nat J Waco 

1895 — Lewis, Perry J San Antonio 

1912 — ^Lewis, Richard R Pay City 

1914— Lewis, S. C Dallas 

1917^Lewis, Thos. B Houston, 

1906— Lightfoot, J. P Austin 

1911— Lindsey, S. A Tyler 



Digitized by VjOOQiC 



376 Proceedings of the 

1897 — Lipsconxb, A. D Beaumont 

1912 — ^Lipscamb, A. G Hempstead 

1911— Lipscomb, IJ. T. Bonham 

1907 — ^Little, Jno. L :. Kountze 

1902— Lively, H. F. Dallas 

1914— Lively, M. T. , Dallas 

1916 — Livingston, H. L Galveston 

1914 — Lobit, Louis Galveston 

1908 — >Locke, Eugene P Dallas 

1902 — Locke, Maurice E Dallas 

1904— Lockett, J. W Houston 

1907— Lockett, J. S., Jr Fort Worth 

1896 — ^Lockhart, Wm. B Galveston 

1908— Lomax, Page T Fort Worth 

1907— Long, S. B. M Paris 

1907 — Lord, C. A Beaumont 

1913 — Lotto, F : : San Diego 

1904— Louis, B. F Houston 

1902 — Love, Thomas B Washington, D. C. 

1913— ax)ve, W. D Uvalde 

1899— Lovett, R. S J^ew York 

1916— Lowrey, F. V Hillsboro 

1907 — Lowry, M. W. ^....Beaumont 

1916— McAskill, D. A San A>ntonio 

1909 — McCartney, C. L Brownwood 

1911 — McClellan, J. J Corsicana 

1906 — ^McClendon, J. W Austin 

1918— McConnell, H. G Haskell 

1 891^McCormick, A. P ! Dallas 

1914— McCormick, C. T ^ Dallas 

1915 — McCracken, Oscar San Antonio 

1911— McCuUough, T. L Waco 

1914 — ^McCutcheon, Currie Dallas 

1916— McDonald, C. C Sweetwater 

1901 — ^McDonald, D. D Galveston 

1913— McDonald, H. D Corpus- Christi 

1907 — ^McDowell, E. A Beaumont 

1897 — McEachin, J. S Richmond 

1918— McFarland, C. M Wichita Falls 

1916 — McFarland, Guy S San Antonio 

1905— McGrady, J. G El Paso 

1917— McGregor, T. H Austin 

1905 — ^Mclnnis, V. E Sherman 

1912— McKamy, W. C Dallas 

1914 — ^McEean, Lonnie Austin 

1908— McKenzie, J. F El Paso 

1891— McKie, W. J Corsicana 
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1908— McKnigrht, A. H Dallas 

1907 — McLaurin, J. F Brookland 

1900 — ^McLaurin, Lauch : Austin 

1908 — ^McLean, E. C...... Sherman 

1913 — McLean, J. H : Llano 

1886~McLean, W. P Fort Worth 

1908— McLean, W. P., Jr Fort Worth 

1910 — ^McMahan, B. M Greenville 

1912 — ^McMeans, S. A Hoaiston 

1910 — ^McMillan, R. J San Antonio 

1902 — ^McRae, Chas. C ...Houston 

1912— Macg^ll, Chas. P Galveston 

1907 — Mackey, Jno. W San Antonio 

1906 — Mahaffey, J. Q Texarkana 

1904 — ^Malevinsky, M. L *. New York 

1915 — ^Malone, Ralph Dallas 

1911— Mann, E. M .^ Mart 

1918 — Marrs, Jno. P Quanah 

1916— Marshall, C. F Graham 

1918— Martin, Bernard ^»....*....v ...^ Wichita Falls 

1914— Martin, L L Uvalde 

1916 — Martin, P. A .'. Wichita Falls 

1882— Masterson, B. F , Galveston 

1904 — ^Masterson, A. E Angleton 

1904 — ^Masterson, Harris Houston 

1917 — ^Masterson," Wm. H Houston 

1908 — Mathis, Jno. M Brenham 

1918— Mathis, Ralph P Wichita Falls 

1915 — ^Matlock, A. L San Antonio 

1908— Matthaei, W. A Bellville 

1915 — 'Mauermann, Gus B San Antonio 

1903— Maury, R. G Houston 

1914 — ^Maxey, Rice Sherman 

1882— Maxey, T. S ..Austin 

1911— Maxwell, F. M .Waco 

1905— Mayfield, Allison Austin 

1915 — Mays, Livingston M Dallas 

1910 — ^Mays, Milton San Angelo 

1916 — ^Mays, Richard Corsicana 

1907— Meador, R. T Dallas 

19^4— Meeks, E. R Dallas 

1908 — Michaels'on, J. E ..Lawton, Okla. 

1908— Milam, R. F Fort Worth 

1916 — Milheiser, Clarence Galveston 

1910— Miller, J. A. B Coleman 

1897— Miller, Geo. E Fort Worth 

1914— Miller, Geo. E., Jr Fort Worth 
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1917— rMiller, Walter G Dallas 

1912 — ^Mills, Ballinger Galveston 

1882 — Minor, F. D Beaumont 

1916 — ^Minton, R. E Groveton 

1914— Mitchell, Geo. W Fort Worth 

1912— MoTiteith, W. E Houston 

1918— Montgomery, J. T. Wichita Falls 

1910 — Montgomery, L. L Dallas 

1896 — Moody, L. B Houston 

1907 — Moore, B. E Beaumont 

1916— Moore, W. W Houston 

1902 — Moroney, W. J Dallas 

1915— Morris, G. C Devine 

1916 — ^Morris, N. B Palestine 

1899 — Morrison, W. A Cameron 

1913 — ^Morrison, Wm. G. B San Benito 

1911 — ^Morrow, Tarlton ." Hillsboro 

1899 — ^Morrow, W. C Austin 

1915— Morrow, Wright F Wichita Falls 

1913 — ^Morrow, William C, Jr Hillsboro 

Hin7-<MfHKT> ^ ' .ft .» .iiHiii ib.'> « — *::'''•' 

1899 — ^Moseley, A. G St. Louis, Mo. 

1910 — Moseley, H. L. Weatherford 

1918 — Moses, Dayton .* Fort Worth 

1918 — ^Moss, A. S Memphis 

1912 — Moss, E. H LaGrange 

1915 — Moursund, A. N San Antonio 

1911 — Munroe, Richard I ^.Waco 

1914— Murphy, J. F Dallas 

1910 — ^Murray, Joe San Antonio 

1914 — Muse, Gavin Dallas 

1902— Muse, J. C Dallas 

1915— Myers, H. I Palestine 

1916— Nagle, M El Paso 

1907 — ^Nall, E. L .....Beaumont 

1913— Naman, W. W .*. Waco 

1918— Napier, E. W. Wichita Falls 

1 906 — Napier, W. P San Antonio 

1903 — ^Neethe, Jno Galveston 

1910 — ^Neill, Jas. J San Angelo 

1903— Neill, Robt. T El Paso 

1899 — ^Nelmfi, Hayne GroveV)n 

1918— Nelson, Walter ...Wichita Falls 

1891 — Newman, F. M Brady 

1908 — Newsom, Jno. A Buffalo 

1895— Nichols, J. F. Greenville 

1904 — ^Niday, Jas. E Houston 

1908— Noland, Jas. E .'..'. Fort Worth 
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1914— Nold, Walter N Dallas 

1898 — ^Norton, J. R San Antonio 

1894 — ^Nunn, D. A., Jr Crockett 

1918— Nutt, Horace '. Wichita Falls 

1915 — Oatman, Wilburn Llano 

1916 — O'Dell, . Henry Galveston 

1911— Odell, W. M Cleburne 

1918— Ogle, J. R Wichita Falls 

1918— O'Neal, Ben G Wichita Falls 

1906— O'Neal, Howard F Atlanta 

1908— Paddock, W. B Fort Worth 

1886— Padelford, S. C Cleburne 

1905 — Park, A. P Paris 

1898 — Parker, Edwin B Houston 

1896— Parker, John W Hooiston 

1907 — ^Parker, O. S Houston 

1915 — ^Parker, A. J San Antonio 

i899— Parr, X K , Hillsboro 

1911 — Parrish, Lucian W ^ Henrietta 

1902 — Patteson, James Cooper 

1908 — Pearman, C. R ; Gainesville 

1897 — Peareson, D. R Richmofnd 

1903 — ^Pearson, J. M McKinney 

1909— Pedigo, E. R..., , Austin 

1898 — ^Peeler, Jno. L Austin 

1904 — ^Pendarvis, G. H Houston 

1914— Penland, C. H Waco 

1914 — ^Pennington, R. E Brenham 

1886— Perkins, E. B Dallas 

1907— Perkins, J. L Rusk 

1904— Phelps, Ed. S Houston 

1902 — Phillips, Nelson Austin 

1907— Pickett, E. B., Jr Liberty 

1913 — Picton, David M., Jr Corpus Christl 

1904^-Pierson, Wm Greenville 

1908— Pierson, W. M Dallas 

1900 — Pleasants, R. A Galveston 

1906— Pollard, Clg^ude Houston 

1916 — Pollard, Mason El Paso 

1914 — ^Pope, Alex Dallas 

1913 — Pope, John A Laredo 

191S— Pope, W. E Corpus Christi 

1918— Pope, W. S Anfion 

1902— Potter, C. C Gainesville 

1914— Potter, Hugh M Houston 

1^09 — ^Potts, C. S Austin 

1906— Powell, Ben H....^ Huntsville 
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1908— Prewitt, W. C Fort Worth 

1916— Price, W. E Houston 

1891 — Proctor, F. C Houston 

1914— Puckett, A. M Dallas 

1882 — Rainey, Anson Dallas 

1915 — Earner, Mrs. Florence R San Antonio 

1910— Ramsey, W. F u Dallas 

1905— Randell, C. B Sherman 

1908— Rhome, R. J Fort Worth 

1910 — ^Rice, Robt. H Winters 

1910— Robarts, Chas. M Kingsville 

1913— Roberts, Frank G Lockhart 

1911— Roberts, J. C Dallas 

1906 — ^Robertson, Jno. C Dallas 

1907— Robertson, H. G Dallas 

1896 — ^Robertson, Jas. M Meridian 

1915 — Robertson, Perry S San Antonio 

1914— Robertson, Wm. F , Dallas 

1904 — Robinson, C. W Houston 

1906 — Robinson, S. I Naples 

1906 — Rodgers, R. W Texarkana 

1908— Ross, Thos. D Fort Worth 

1908— Ross, Shapley P Waco 

1910 — Rowe, S. C Menardville 

1904— Rowe, T. C Houston 

1908— Rowland, R. M Fort Worth 

1912 — Royston, Mart H Galveston 

1909 — Rector, J. Bouldin •. Austin 

1882 — ^Rector, N. A Austin 

1916 — Runge, Julius H Dallas 

1§03 — Ryan, Jos San Antonio 

1916 — ^RybuTn, F. M Amarillo 

1910— Sanders, J. M Center 

1911 — Saner, Jno. C ' Dallas 

1900 — Saner, R. E. L Dallas 

1908 — Sanford, A. D Waco 

1913 — Savage, Russell , Corpus Christi 

1908— Sawyer, W. R Fort Worth 

1882 — Sayers, Jos. D Austin 

1910 — Sayles, John Abilene 

1913 — Schlesinger, W. L San Antonio 

1913— Scott, Edward Preston Corpus Christi 

1914 — Soott, Ross M '. Dallas 

1910— Scott, S. W San Antonio 

1908— Scott, W. B Fort Worth 

1904— Scott, Walter H El Paso 

1907 — Scurloek, Marvin Beaumont 
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1918 — Scurry, Edgar Wichita Falls 

1912 — Searcy, Seth S ...San Antonio 

1882 — Searcy, W. W Brenham 

1914— Seay, H. B Dallas 

1914— Seay, Walter F Dallas 

1903 — Seeligson, A. W San Antonio 

1898 — Sehorn, John _ San Antonio 

1906 — Sexton, R. A Marshall 

1911 — Sharp, John H Ennis 

1909 — Shelley, G. E Austin 

1914— .Shepard, Seth Dallas 

1899 — Shephard, Jas. L., Sr - Colorado 

1917 — Shepherd, J. L.. Jr., Colorado 

1905 — Shropshire, J. E Brady 

1910— Silliman, W. B.., Eldorado 

1882 — Simkins, W. S Austin 

1915 — Simmang, Theodore E San Antonio 

1900 — Simmons, D. E Houston 

1908— Simon, U. M Fort Worth 

1914 — Simpson, Cecil L Dallas 

19,Q7-7r,§l^inner, S. P .^,.....^.^........S8\n Antonio 

1909— Shurtleff, V. L ......1 Waco 

1915— Slater, J. W., Jr Houston 

1908— Slay, W. H Fort Worth 

1911 — Sleeper," W. M Waco 

1906 — Smelser, S. H _ ...Texarkana 

1910^Smith, M. C _ Ballinger 

1910— Smith, Royall G Colorado 

1902— Smith, W. J. J Dallas 

1905 — Smith, Cecil H ., Sherman 

1917— Smith, C. N _ Liberty 

1915 — Smith, Edw. San Antonio 

1917— Smith, N. J ^. Hillsboro 

1907 — Smith, Stuart R Beaumont 

1907— Smithdeal, C. M Dallas 

1914 — Snodgrass, D. L -•. Coleman 

1908 — Snodgrass, F. L Coleman 

1905-;-Sonfield, Leon Austin 

1905 — Spearman, R. F , Greenville 

1913 — Spears, Sam San Benito 

1904 — Speer, Ocie Fort Worth 

1909— Spell, W. E Waco 

1895 — Spence, Jos., Jr San Angelo 

1886— Spence, Wendell Dallas 

1906 — Spivey, E. Newt Atlanta 

1906 — Spivey, Jno. W Marlin 
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1905 — Spoonts, Marshall Fort Worth 

1914 — Stallings, Leslie C Forney 

1914— Starling, C. W Dallas 

1913 — Stayton, Bobt. W Corpus Christi 

1909— Stephens, I. W Fort Worth 

1894 — Stewart, Maco Galveston 

1896 — Stewart, Jno. S Houston 

1906 — Stinchcomb, T. B Longview 

1910— Stone, B. B Fort Worth 

'1912 — Stone, Hugh L., Jr Houston 

1918 — Stoneham, Hal B Navasota 

1911— Stratton, S. E Waco 

1882— Street, B. G Galveston 

1897 — Streetman, Sam Houston 

1911— Stribbling, O. L Waco 

1908 — Stuart, Harry L Oklahoma City, Okla. 

1900— Stubbs, Chas. J Galveston 

1916 — Stubbs, F. Spencer Galveston 

1882 — Stubbs, Jas. B Galveston 

1914 — Sturgeon, B. B Paris 

1914— Styles, S. J -Wharton 

1905 — Suggs, J. T !.Denison 

1915 — Surkamp, Arthur San Antonio 

1913 — Sutherland, Hugh R Corpus Christi 

1910 — SwafPord, Whitten Anson 

1906— Talbot, J. M Dallas 

1882 — Taliaferro, Sinclair Houston 

1909— Tallichet, J. H Houston 

1882— Tarlton, B. D Austin 

1907— Taub, Otto Houston 

1911— Taylor, J. W Waco 

1910— Taylor, S. E San Angelo 

1915— Taylor, S. G ^ San Antonio 

1915— Taylor, Walton D Waco 

1915 — Teagarden, B. W San Antonio 

1907— Teagle, C. A Houston 

1907 — Templeton, Howard San Antonio 

1914 — Templeton, M. B Dallas 

1918— Terrell, Ben M /. Fort Worth 

1916 — Terrell, Dick O San Antonio 

1906— Terrell, J. M Daingerfield 

1911— Terrell, John L Dallas 

1882 — Terrell, J. O San Antonio 

1915— Terrell, M. W San Antonio 

1915— 'Terrell, Bobt. W. B San Antonio 

1882 — Terry, J. W, Galveston 

1910— Thomas, J. A San A^ngelo 
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1906— Thomas, W. S Texarkana 

1909 — Thoina§on, R. E El Pajso 

1916 — Thompson, Paul G Greenville 

1905 — Thomipson, Geo Fort Worth 

1897 — Thompson, Wm Dallas 

.1914— Thompson, Will C Dallas 

1910 — Thomson, J. T San Angelo 

1914 — Threadgill, Wilmer Laredo 

1913— Tison, Walter F Corpus Christi 

1882— Todd, Chas. S Texarkana 

1907— ^Todd, Oliver J Beaumont 

1915 — Townes, John C. Jr Houston 

1896 — Townes, John C Austin 

1914 — Townsend, J. N Dallas 

1908— Townsend, M. W Dallas 

1909 — Treaccar, Chas. J - Galveston 

1916 — Treaccar, H. H Galveston 

1915— Trueheart, C. W San Antonio 

1915 — Turner, John W San Antonio 

1913 — Turner, D. McNeil Corpus Christi 

i>«'iiitii«< tt .♦•^ .'iHi ^ ir, t-iv;i 

1903 — Turner, P. A Texarkana 

1898— Turney, W. W El Paso 

1914 — Tyler, Wallace - Houston 

1909— Umstead, Chas. H DeLand, Florida 

1905 — Upthegrove, Daniel St. Louis, Mo. 

1910 — Upton, Lee San Angelo 

1914 — ^Utay, Joe Dallas 

1908-^Vaughan, R. M Hillsboro 

1905 — Vinson, Wm. A , Houston 

1908— Von Carlowitz, C Fort Worth 

1909 — Von Rosenberg, Fred C Austin 

1910— Wade, J. B Ballinger 

1908— Wade, N. J L.Fort Worth 

1906— WagstafP, J. M 4A/bilene 

1882 — ^Walker, Jno. C Galveston 

1914— Walker, N. C San Saba 

1910 — Wallace, Geo. E El Paso 

1909— Walne, Walter H Houston 

1907— Walter, C. K Gonzales 

1917 — Ward, Mrs. Hortense ^Houston 

1911 — ^Ward, Pierce B , Cleburne 

1903— Ward, R. H San Antonio 

1917— Ward, W. H Houston 

1910— Wardloiw, S. J jSonora 

1913— Ware, Sam D Belton 

1896— Wash, F. H San Antonio 

1914— Watkins, Royall R ., Dallas 
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1902 — Watkins, A. B Athens 

1895 — ^Watkins, Edgar .-...Atlanta, Ga. 

1911 — Watson, John Cameron 

1910 — ^Wayman, James W '. Galveston 

1889— Wear, W. C Hillsboro 

1910 — ^Weatherred, W. Marcus Coleman 

1911— Weaver, W. G Waco 

1914— Webb, C. W Elgin 

1905— Webb, G. P Sherman 

1912— Weisberg, Alex. F Dallas 

1914— Wencker, O. F Dallas 

1911— West, Frank T Waco 

1910— West, Thomas F Fort Worth 

1914— Westerfield, Claud C Dallas 

1918— Weldon, H. F Wichita Falls 

1918^Weeks, Harry C Wichita Falls 

1918— Weeks, W. F. Wichita Falls 

1910 — 'Wharton, C. R Houston 

1911 — Wharton, Earl Houston 

1907— Wheat, D. P - Beaimiont 

1915 — ^Wheeler, C. A .Texarkana 

1916 — ^Wheeler, John D Aransas Pass 

1906— Wheeler, John T Galveston 

1907 — Whitaker, H. M Beaumont 

1916 — ^Whitfield, Thos. J Gainesville 

1915— Wicks, Ed. H San Antonio 

1908— Wilcox, F McKinney 

1894 — Wilkinson, A. E Austin 

1916 — ^Williams, Bryan F Galveston 

1894— Williams, Charles S Caldwell 

1894 — Williamis, F. A Galveston 

1907 — Williams, Joseph Port Arthur 

1914— Williams, T. B Dallate 

1911 — Williamson, J. D Waco 

1911— Willis, J. D Waco 

1914— Willis, J. Hart Dalias 

1916— Wilson, Fred T. Houston 

1897— Wilson, William H Houston 

1915 — Wine, Russell B San Antonio 

1909 — ^Winslow, A Laredo 

1916— Wolters, J. F Houston 

1906 — Wood, Houston Dallas 

1898— Wood, J. H Sherman 

191& — Woodhull, Frost San Antonio 

1911— Woods, J. W Houston 

1908 — ^Woods, J. H Corsicana 

1913— Woods, S. H San Diego 
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1 009 — Woodward, D. K., Jr Austin 

1914 — Woodward, Garland : Coleman 

1910 — Woodward, J. O Coleman 

1911— Woodward, N. P Temple 

1910 — ^Woodward, Walter C Coleman 

1911 — Worsham, Joe A Dallas 

1915 — Worth, Fred San Antonio 

1904 — Wren, Clark C Houston 

1916— Wren, F. J Fort Worth 

1911— Wren, J. G Waco 

1914 — Wright, George ,S Dallas 

1909— Wright, W. A San Angelo 

1908— Wynne, Ike A Fort Worth 

1910 — Yantis, A. B Sweetwater 

1916— York, O. S Galvelston 

1916 — ^Young, Eldon San iVntonio 

1897— Young, John L Dallas 

1916 — ^Young, Ross Longview 

Honorary Members. 

Biggs, Albert W Memphis, Tenn. 

Brown, Rome G .*. Minneapolis, Minn. 

Clark, Jeremiah 

Coates, Lieutenant Oscar Tennes^see 

Fitts, William C Mobile, Ala. 

Howe, William Wirt New Orleans, La. 

Littleton, Martin W New York City 

Peck, George R : Chicago, 111. 

Pound Roseoe Cambridge, Mass. 

Rose, G. B Little Rock, Ark. 

Spencer, Selden P St. Louis, Mo. 

Taylor, Hannis Washington, D. C. 
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DECEASED MEMBERS 



Abbott, Jo. Hillsboro Died Feb. 11, 1908. 

Adams, Z. T., Kaufman Died Jan. 9. 1886. 

Anderson, James M., Waco Died June .'i. 1889. 

Andrews, A. W., Terrell Died Feb. 5, 1887. 

Archer, Osceola, Austin.. Died April, 1898. 

Armistead, George J., Texarkana Died May 1, 1908. 

Atlee, E. A., Laredo Dierl Jan. .5, 1910. 

Austin, William J., Denton Died Sept. 7, 1888. 

Baker, James A., Sr., Houston Died Fel). 2.'J, 1897. 

Baker, Waller S., Waco 

Baldwin, B. J., Paris Died May 19. 1914t 

Ball, F. W., Fort Worth Died Sept. 9, 1900. 

Ballinger, T. J.. Galveston Died Oct. 27, 1889. 

Ballin'ger, D. C, San Antonio Died Sept. 1. 1910. 

Ballinger, W. P., Galveston Died Jan. 28. ISSS. 

Banks, W. S., Temple Died Jan.. 19, 1911. 

Bartholomew, W. T., Fort Worth 

Bassett, B. H., Dallas Died July 1."), 1893. 

Bell, C. K.. Fort Worth ., 

Bell, Geo. A., Mexia 

Biggs, Albert W., Memphis, Tenn 

Blake, S. K., Bellville Died Nov., 1908. 

Bledsoe, D. T., Cleburne Died August. 1893. 

Bonner, M. H., Tyler Died Nov. 2:). 1883. 

Bookhout, John, Dallas 

Botts, W. B./ Houston Died ^Niarch 7. 1894. 

Bradley, L. D., Fairfield Died Oct. 0, 1886. 

Bradshaw, C. J., LaGrange Died June 13. 1888. 

Brewer, David J.,, Washington Died March 28, 1910. 

Brown, R. L., Austin Died Nov. 9, 1910. 

Brown, T. J., Austin Died May 26, 1915. 

Bryan, Beauregard, El Paso 

Bryant, J. D., Kichmond Died Aug. 16, 1904. 

Burges, W. H., Seguin Died June 24, 1898 

Burns, Coke K., Houston 

Burns, W. T., Houston Died Nov. 17, 1917. 

Burts, J. H.. Austin '. Died Jan. 15, 1894. 

Carrington, W. A., Houston Died July 14, 189^. 

Chesley, A., Beeville Died July 17, 1807. 

Cleveland, C. L., Galveston Died February, 1892. 

Cochran, T. B., Austin 

Cooper, M. S.. Conroe Died March 30. 1899. 

Cooler, S. B., Sr., New York Died Augiiv«t, 1918. 
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Craddock, John T., Greenville...., Died March 21, 1911. 

Grain, W. H., Guero Died Feb. 10, 1896. 

Crawford, M. L., Dallas Died :May 15, 1910. 

Groom, J. L., Jr., Wharton Died Aug. 2, 1890. 

Dashiel, A. H., Terrell Died June 30, 1917. 

Davis, A; L., Houston 

Davis, George W Died Sept. 28, 1898. 

Davis, L. B., Gleburne ^ Died Aug*. 31, 1910. 

Denman, L. G., San Antonio.... Died ^ept. 14, 1916. 

Devine, Thomas J., San Antonio Died March 16, 1890. 

Dodd, Thomas W., Laredo Died Jan. 13, 1907. 

Duncan, Jno. M., Houston 

Eberhart, F. S., Mineral Wells. 

English, S. P., Dallas Died January 15, 1919. 

Evans, W. A., Bonham. ....Died Augu.st 16, ^1916. 

Finley, N. W., Dallas Died Sept. 23, 1910. 

Fisher, Sam R., Austin Died Feb. 12, 1911. 

Ford, Thomas G Died October 26, 1915. 

Gaines, R. R., Austin Died Oct. 13, 1914. 

Garrett, G. G., Brenham Died Sept. 15, 1905. 

Garrett, N. P., Gameron Died Aug. 3, 1888. 

Giles, W. M., Mineola Died May 27, 1901. 

Givens, J. S., Gorpus Ghristi Died Jan. 20, 1887. 

Goldthv^raite, George, Houston Died April 23, 1897. 

Gosling, H. L., Gastroville Died Feb. 21, 1885. 

Gould, Robert S., Austin Died June 30, 1904. 

Granberry, M. G., A>ustin Died Dec. 16, 1902. 

Green, John A., Sr., San Antonio Died July 8, 1899. 

Greene, S. P., Fort Worth.., Died June 30, 1904. 

Gresham, Walter, Jr., Galveston Died Jau. 15, 1905. 

Guinn, R. H., Rusk Died Jau. 18. 1888. 

Haggerty, J. J., Bellville Died April 7, 1893. 

Hancock, John, Austin Died July 19, 1893. 

Harlan, Z. I., Marlin Died July 25, 1911. 

Harris, R, G., Beaumont 

Harris, James L., Dallas Died Feb. 4, 1902. 

Harwood, Thomas M., Gonzales. Died Jan. 29, 1900. 

Henderson, John N., Bryan Died Dec. 21, 1907. 

Henry, John L., Dallas Died Oct. 21, 1907. 

Herring, M. D., Waco Died Nov. 27, 1897. 

Hill, George L., Gainesville „...Died July 25, 1887. 

Hill, R. J., Austin .* Died March 30, 1889. 

Hill, T. J., Smithville Died March 19, 1918. 

Holmes, H. M., Mason Died Aug. 17. 1895. 

Houston, A. W., San Antonio 

Hunter, Ray, Fort Worth Died Sept. 25, 1916. 

Hurley, J. A., Texarkana 
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Hurt, J. M., Dallas Died April 19, 1903. 

Hutchings, R. M., Galveston Died Aug. 22, 1895. 

Jackson, A. M., Sr. Austin Died July 11, 1889. 

Jackson, A. M., Jr., Austin Died Aug. 17, 1894. 

John, A. S., Beaumont Died Feb. 5, 1889. 

Johnson, Byron, Galveston Died March 2, 1900. 

Jones, C. Anson, Houston Died Jan. 10, 1888. 

Jones, J. T • Died Dec. 27, 1911. 

Jones, Homer 

Jones, J. T., Greenville Died Dec. 27, 1911. 

Keller, C. A., San Antonio 

Kemp, Wyndham, El Paso Died Feb. 9, 1909. 

Kennard, John R., Anderson Died Oct. 24, 1884. 

Kilgore, S. B., Wills Point Died Dec. 10, 1891. 

Kirk, La Fayette, Brenham Died July 29, 1893. 

Kleberg, M. E., Galveston Died March 1, 1913. 

Kopperl, M. 0., Galveston Died July 25, 1917. 

Labatt, Henry J., Gulveston Died Sept. 8, 1900. 

Lamar, L. Q. C., Dallas Died Dec. 15, 1910. 

Lane, Jonathan Died May ^7, 1916. 

Languille, P. T., Galveston Died Oct. 14, 1882. 

Ledbetter, W. H., LaGrange Died April 24, 1896. 

Levi, Leo N., Newr York Died Jan. 13, 1904. 

Lewis, Yancey, Dallas 

Lightfoot, Henry W., Paris 

Lindsey, N. L., Tyler Died August, 1901. 

Lindsley, Philip, Dallas 

Logue, L. J., Columbus Died Dec. 4, 1911. 

Lockett, R. R., Texarkana Died May 15, 1884. 

Lovejoy, John, Houston Died Dec. 6, 1906. 

Lovenberg, L, Jr., Galveston 

Looscan, M., Houston Died Sept. 7, 1897. 

Mann, H. K., Galveston Died Dec. 14, 1888. 

Martin, Carlisle B., Houston 

Martin, Thomas P., Beaumont 

Mason, George, Galveston Died Feb. 3, 1896. 

Mason, J. R., San Antonio Died July 29, 1888. 

Masterson, B. T., Jr., Galveston Died Dec. 13, 1898. 

Masterson, J. Harris, Galveston Died June 27, 1905. 

Mathis, L. H., Wichita Falls 

Mathis, W. J., Dension 

Maury, R. G., Houston it...... 

Maxey, S. B., Paris Died Aug. 16, 1895. 

McCampbell, John S., Corpus Christi Died Aug. 19, 1907. 

McClellan, E. D., Bonham Died Nov. 28, 1899. 

McCoy, John C, Dallas Died April 30, 1887. 

McLemore, M. C, Galveston Died July 23, 1897. 
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McNeal, Thomas, Lockhart Died Feb. 14, 1913. 

Miller, Clarence H., Austin Died Nov. 28, 1908. 

Miller, T. S., Dallas Died Aug. 3, 1912. . 

Minor, F. D., Jr., Beaumont .' 

Montrose, T. D., Greenville 

Moore, George F., Austin Died Aug. 30, 1883. 

Moore, John M., Edna Died Sept. 27, 1902. 

Moore, L. W., LaGrange Died Dec. 30, 1911. > 

Morgan, Richard, Dallas Died Feb. 13, 1907. 

Morse, Charles S., Austin Died May 13, 1902. 

Mott, M. F., Galveston Died Nov. 18, 1906. 

Munson, J. W., Angleton Died Mp-rch 18, 1917. 

Nail, W. H., Kountze 

Neal, Geo. D., Navasota 

Neblett, R. S., Corsicana jl Died Jan. 18, 1918. 

Noble, S. B., Galveston Died March 20, 1890. 

Ochse, J. F., San Antonio Died Sept. 24, 1888. 

O'Fiel, J. J 

Ogden, Charles W., San Antonio Died April 19, 1911. 

Ogden, Ira C, San Antonio Died October 10, 1918. 

Onion, J. F.. Dallas : Died October 31, 1918. 

Paschall, George, San Antonio Died Sept. 7, 1894. 

Pearson, P. E., Richmond Died July 31, 1895. 

Peck, L. D., Fairfield Died May 30, 1885. 

Peeler, A. J., Austin Died Nov. 3, 1886. 

Phelps, R. H., LaGrange Died March 24, 1898. 

Ponton, T. J., Gonzales Died Nov. 9, 1889. 

Prather, William L., Austin Died July 24, 1905. 

Prendergast, D. M., Waco 

Prendergast, H. D., Austin Died Nov. 5, 1886. 

Proctor, D. C, Cuero Tied May 8, 1908. 

Quinon, George, Wharton Eied Jan. 25, 1893. 

Read, N. C, Corsicana Died Oct. 25, 1884. 

Reese, T. S., Galveston 

Rice, B. TI., Austin .- ....Died November 16, 1918. 

Roberts, O. M., Alistin Died May 19, 1898. 

Robertson, John W., Austin Died Jime 30, 1892. 

Robertson, Sawnie, Dallas Died. June 21, 1892. 

Robsou, W. S., LaGrange , • Died Oct. 7, 1905. 

Rylee, Jho 

Ruby, John IT., Houston ., Died Feb. 16, 1903. 

Rucker, W. T.. Belton Died Aug. 10, 1885. 

Ryan, J. B., San Antonio Died July 16, 1912. 

Sayles. John, Abilene Died May 22, 1897. 

Scott, G. R., Corpus Christi 

Scott, J. Z. H., Galveston Died Jan. 18, 1904. 

Sears, William G.. Houston Died March 19, l?y\ 
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Semple, J. M., Sherman Died Dec. 9, 1903. 

Sexton, Frank B.,' El Paso-Marshall Died May 15, 1900. 

Shelley, N. G., Austin Died Jan. 5, 1898. 

Shepherd, Seth, Washington, D. C 

Shropshire, E. L., Comanche Died July 4, 1894. 

Simkins, E. J., Corsicana Died June 25, 1905. 

Simpson, Isaac P., San Antonio..... Died March 12, 1896. 

Smith, E. P - 

Smith, Tillman, Fort Worth Died Jan. 26, 1908. 

Smith, Thomas H., Hillsboro Died March 15, 1901. 

Spencer, F. M., Galveston Died July 14, 1907. 

Spoonts, M. A., Fort Worth 

Stayton, John W., 'Victoria Died July 5, 1894. 

Stewart, Clegg, Galveston '. Died Jan. 15, 1902. 

Stewart, Joe H., Austin Died Aug. 14, 1890. 

Stokey, Roland H., Dallas 

Storey, A. B., San Antonio Died July 5, 1917. 

Storey, L. J., Austin Died M^rch 28, 1909. 

Swearingen, J. T., Brenham Died Au'^. 14, 1890. 

Teichmuller, H., LaGrange Died Feb. 17, 1901. 

Templeton, John D., Fort Worth Died April 24, 1893. 

Terrell, A. W\, Austin Died Sept. 9, 1912. 

Thompson, J. W., Dallas Died July 1, 1912. 

Thurmond, P. C. Bonham Died April 13, 1910. 

Timmons, B., LaGrange Died June 17, 1884. 

Tod, John G., Houston 

Townes, E. E.. Houston Died July 9, 1917. 

Treaccre, Charles J., Galveston 

Tucker, Charles Fred, Dallas Died March 16, 1909. 

Tucker, Philip C, Galveston Died July 9, 1894. 

Waelder, Jacob, San Antonio Died Atug. 28, 1887. 

Walker, A. S., Sr., Austin Died Aug. 14, 1896. 

Walker, Richard S., Galveston...-. Died May 24, 1892. 

Wallace, W. R., Castroville Died Nov. 12, 1884. 

Walthall, James DuBose.... Died March 26, 1916. 

Walthall, L. N., San Antonio Died Feb. 22, 1894. 

Ward, P. H., San Antonio Died Jan. 28, 1899. 

Waul, Thomas N., Neyland Died July 28, 1903. 

Webb, Britton R., Fort Worth Died June 28, 1906. 

Welch, Stanley, Corpus Christi Died Nov. 9, 1906. 

West, Charles S., Austin Died Oct. 23, 1885. 

W^st, George T., Fort Worth Died Dec. 3, 1908. 

West, Robert G., Austin Died April 25, 1904. 

Wheeler, Royall T., Galveston Died Oct. 25, 1900. 

White, John P., Austin Died Jan. 16, 1905. 

Wilkerson, J. D 

Wilkes, F. D., Lampasas Died Nov. 21, 1886. 
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Williams, William D., Austin Died Oct. 1, 1916. 

Williams, Kugene, Waco Died Sept. 21, 1909. 

WMllie, Asa H., Galveston ....Died March 16, 1899. 

Wilson, J. I.. Houston L.Died Nov. 26, 1906. 

Willson, Sam A., Eusk.... Died Jan. 24, 1891. 

WMnn, T. C, San Alngelo 

Winter, John G.. Waco Died July 26, 1908. 

Wozencraft, A. P., Dallas 

Wynne, T. C, San Angelo ...Died June, 1914. 

Yantis, J. E., Waco.....: Died Dec. 1, 1918. 

Yoakum, Charles H., Fort Worth Died Jan. 1, 1909. 

Young, J. L., Cooper Died Felb. 12, 1912. 
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